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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT
________________________

No. 10-14622
________________________

D.C. Docket No. 1:08-cv-00077-CAP

THOMAS HAYDEN BARNES,

Plaintiff-Appellee,

versus

RONALD M. ZACCARI, individually and in his official
capacity as President of Valdosta State University,
BOARD OF REGENTS OF THE UNIVERSITY
SYSTEM OF GEORGIA,

Defendants-Appellants.

________________________

Appeal from the United States District Court
for the Northern District of Georgia

________________________
(February 7, 2012)

Before DUBINA, Chief Judge, COX, Circuit Judge, and GOLDBERG,  Judge.*

COX, Circuit Judge:

Honorable Richard W. Goldberg, United States Court of International Trade Judge, sitting*

by designation.



In 2007, in the wake of the massacre at Virginia Tech, Ronald Zaccari, the

President of Valdosta State University at the time, “administratively withdrew”

(expelled) Thomas Hayden Barnes, a student, on the ground that Barnes presented a

“clear and present danger” to the campus.  Barnes sued Zaccari in federal court,

claiming that under the Due Process Clause he was due notice of the charges, and a

hearing to answer them, prior to his removal from campus.  The district court agreed

with Barnes, and denied Zaccari summary judgment based on qualified immunity. 

We affirm. 

In his suit, Barnes joined the Board of Regents of the University System of

Georgia as a defendant.  His claim against the Board is a state-law breach of contract

claim for damages.  This claim asserts that the student handbook and contracts for

student housing establish binding agreements between the Board and university

students, and that the Board breached these agreements by failing to afford him the

process due prior to his removal from campus.  The Board sought summary judgment

grounded on Eleventh Amendment immunity.  The district court denied the Board

summary judgment, concluding that by statute Georgia has waived its immunity from

suit in federal court for breach of contract.  The Board appeals.  We reverse. 

2



I.  FACTS

The district court denied Zaccari’s motion for summary judgment based on

qualified immunity and the Board’s motion for summary judgment based on Eleventh

Amendment immunity.  On this interlocutory appeal from that order, we view the

facts in the light most favorable to the non-moving party.  Jackson v. Sauls, 206 F.3d

1156, 1164 (11th Cir. 2000) (citation omitted).  Thus, we state the facts in the light

most favorable to Barnes.  

A.  BACKGROUND

In 2005, Barnes enrolled in Valdosta State University (“VSU”), a public

institution in the University System of Georgia.  He subsequently left VSU to attend

a different school, but re-enrolled in January 2007.  Barnes suffered from anxiety and

agoraphobia at the time.  During his first term at VSU, Barnes began meeting with a

therapist at the VSU counseling center, Leah McMillan.  He resumed sessions with

McMillan upon returning to VSU in 2007.  During the time period relevant to this

appeal, Barnes was on academic probation.  But he was making sufficient academic

progress to remain a student at VSU.  

The Board is an arm of the State of Georgia.  Under the Georgia constitution,

it has authority to oversee and administer the University System of Georgia.  Zaccari

was the president of VSU at the time in question.  During his tenure, Zaccari had
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more items.  These included some unrelated material, a status update saying, “Hayden

Barnes is cleaning out and rearranging his room and thus, his mind, so he hopes,” and

a link to an article on salon.com titled “I’m mentally ill but I’m no mass murderer.” 

(Dkt. 244 at 9–10.)  The author of that article offered a reader advice about dealing

with the stigma of mental illness in the wake of the tragedy at Virginia Tech.   Zaccari3

learned of these items on April 23.  

C.  ZACCARI’S RESPONSE TO BARNES’S BEHAVIOR 

Immediately after their April 16 meeting, Zaccari began looking for a way to

remove Barnes from campus.  He reviewed Barnes’s academic work as a possible

basis for removing him from campus.  Zaccari’s efforts intensified on April 20.  The

day before, Barnes’s letter to the editor had appeared in the student newspaper, and

at some point after that, Zaccari learned of Barnes’s Facebook collage.  Over the next

two weeks, Zaccari convened no less than five meetings about Barnes.  At these

 Specifically, the article answered a letter to its author, Cary Tennis.  The letter writer states3

that she is mentally ill and felt stigmatized by the recent shootings at Virginia Tech.  Tennis responds
that the universe is cruel but there is little we can do about it.  She encouraged the letter writer to live
in the world as it is, to do the things she needs to do to get by, and not worry about what other people
think because that is beyond her control.  (Dkt. 177–30.)

The article also contained a prominent advertisement for webshots.com.  The ad encouraged
viewers to “Shoot it. Upload it. Get Famous.”  (Dkt. 177-30 at 4.)  In other words, the ad asks people
to upload their own videos onto the internet and potentially become famous.  (Dkt. 244 at 10 n.11.) 
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student be withdrawn because he or she represents a danger to himself or others.  This

policy guarantees the student an informal hearing before the withdrawal and the

opportunity to present pertinent evidence on his behalf.  Zaccari’s staff consistently

said this policy did not apply to Barnes because he was not a threat.  Zaccari also

looked into bringing a disorderly conduct charge against Barnes under the VSU

Student Code of Conduct.  But this charge also requires a hearing also



was making the right decision, and no one told him he was.  Collectively though, the

group agreed that Barnes should be withdrawn on May 7, a full four days later.  

Zaccari also concluded that Policy 1902 did not require that he provide Barnes

with prior notice of his decision or a hearing to oppose it.  But his in-house lawyer

Laverne Gaskins warned Zaccari, on at least three occasions, that the “administrative

withdrawal” would violate Barnes’s due process rights.  Zaccari ignored these

concerns and told Gaskins to draft a letter informing Barnes of his decision.  

On May 7, the VSU police department slipped Zaccari’s letter under Barnes’s

dorm room door.  It said: 

As a result of recent activities directed towards me by you,
included but not limited to the attached threatening document [Barnes’s
Facebook collage], you are considered to present a clear and present
danger to this campus.  Therefore, pursuant to Board of Regents’ policy
1902, you are hereby notified that you have been administratively
withdrawn from [VSU] effective May 7, 2007.

(Dkt. 190-2 at 47.)  The letter conditioned Barnes’s readmission on submitting two

letters from mental health professionals stating he was not a danger to himself or

others and that he would be receiving therapy while enrolled at VSU.  The letter also

informed Barnes he could appeal his withdrawal directly to the Board.  Within

twenty-four hours, Barnes submitted the requested letters to Zaccari, who decided

they did not meet the standard for readmission.  The parties dispute whether the

10



letters actually met th



district court denied these motions.  Following discovery, Zaccari and the Board

moved for summary judgment, Zaccari asserting qualified immunity and the Board

asserting Eleventh Amendment immunity.  The district court also denied these

motions.  Zaccari and the Board timely appealed.  6

III.  ISSUES ON APPEAL

Zaccari contends the district court erred in denying him qualified immunity

because: (1) he did not deprive Barnes of a constitutionally protected property

interest; (2) even if he deprived Barnes of a constitutionally protected property

interest, Barnes received all the process he was due; and (3) even if Barnes did not

receive all the process he was due, the law was not clearly established at the time. 

The Board contends the district court erred in failing to dismiss Barnes’s breach of

contract claim as barred by the Eleventh Amendment.  

IV.  STANDARD OF REVIEW

“Because qualified immunity provides the right not to be burdened by trial, and

not simply a defense to liability, this Court has jurisdiction to review interlocutory

appeals from orders denying summary judgment based on qualified immunity.” 

Hartley v. Parnell, 193 F.3d 1263, 1268 (11th Cir. 1999) (quoting Tinney v. Shores,

 The district court has not entered final judgment in this case.  We only have jurisdiction,6

on this interlocutory appeal, over the district court’s denial of qualified immunity for Zaccari and
denial of Eleventh Amendment immunity for the Board. 
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77 F.3d 378, 380 (11th Cir. 1996) (internal quotation marks omitted)).  Similarly, we

have jurisdiction under the collateral order doctrine to review the district court’s order

denying the Board summary judgment based on Eleventh Amendment immunity. 

Summit Med. Assocs., P.C. v. Pryor, 180 F.3d 1326, 1334 (11th Cir. 1999) (citations

omitted).  We review these questions of law de novo.  Hartley, 193 F.3d at 1268;

Summit Med. Assocs., 180 F.3d at 1334.   

V.  DISCUSSION

A.  THE DISTRICT COURT PROPERLY DENIED ZACCARI’S MOTION
FOR SUMMARY JUDGMENT BASED ON QUALIFIED IMMUNITY

“Qualified immunity offers complete protection for government officials sued

in their individual capacities as long as their conduct violates no clearly established

statutory or constitutional rights of which a reasonable person would have known.” 

Lee v. Ferraro, 284 F.3d 1188, 1193–94 (11th Cir. 2002) (quoting Thomas v.

Roberts, 261 F.3d 1160, 1170 (11th Cir.2001) (internal quotations omitted)).  To

claim qualified immunity, a defendant must first show he was performing a

discretionary function.  Mercado v. City of Orlando, 407 F.3d 1152, 1156 (11th Cir.

Robd)(citation 
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the time of the violation.  Id. at 1156.  Here, it is undisputed that Zaccari was

performing a discretionary function.  

1.  Barnes Had a Constitutional Right to Process Before He was Removed
from VSU. 

To defeat qualified immunity on a motion for summary judgment, Barnes must

show that, when the facts are viewed in the light most favorable to him, Zaccari

violated a constitutional right.  The Fourteenth Amendment guarantees that “[n]o

State shall . . . deprive any person of life, liberty, or property, without due process of

law.”  U.S. Const. amend. XIV.  “Our inquiry into whether there was a denial of due

process involves a two-part analysis.  We must determine whether [Barnes] was

deprived of a protected property interest, and if so, what process was due.”  Woodruff

v. U.S. Dep’t of Labor, 954 F.2d 634, 641 (11th Cir. 1992) (citation
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claim of entitlement protected by the Due Process Clause.”  Memphis Light, Gas &

Water Div., 436 U.S. at 9, 98 S. Ct. at 1560 (citation omitted) (internal quotation

marks omitted); Brown v. Ga. Dep’t of Revenue, 881 F.2d 1018, 1027 (11th Cir.

1989). 

Zaccari contends that Barnes had no legitimate claim of entitlement to remain

enrolled at VSU.  But Barnes’s entitlement is established by both the Board’s Policy

Manual and the VSU Student Code of Conduct (the “Code”).  Both these documents

constitute official regulations of the State of Georgia.  The Georgia Constitution

specifically vests control of the University System of Georgia with the Board.  Ga.

Const. art. VIII, § 4, para. I.  Under this authority, the Board promulgated a Policy

Manual.  The manual  includes Policy 401.01, which provides: 

Admission, discipline, promotion, graduation and formulation of
all rules and regulations pertaining to student institutions of the
University System are matters to be handled by the institutions within
the framework of regulations of the Board of Regents.  Students
violating rules and regulations of an institution may be punished,
suspended, excluded, or expelled as may be determined by the
institution.

(Dkt. 179-8 at 42.)  This provision vests institutions (like VSU) with authority to

make rules governing student discipline within “the framework of regulations of the

Board of Regents.”  (Id.)  The next sentence authorizes institutions to “punish[],

suspend[], exclude[], or expel[]” those students who are “violating rules and
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regulations of [the] institution.”  (Id.)  Policy 401.01 does not authorize institutions

to punish all students—only a certain class of students, those violating the rules or

regulations of the institution.  By implication, then, Policy 401.01 withholds authority

to discipline students who follow the rules and regulations.  

Under Policy 401.01, VSU promulgated the Code. The Code similarly limits

VSU’s authority to ne mits





Amendment.  See, e.g., Goss v. Lopez, 419 U.S. 565, 574, 576 n.8, 95 S. Ct. 729, 736,

737 n.8 (1975) (noting that  since 1961, “the lower federal courts have uniformly held

the Due Process Clause applicable to decisions made by tax-supported educational

institutions to remove a student from the institution long enough for the removal to

be classified as an expulsion.”); Dixon, 294 F.2d at 157.  Thus, we now turn to the

second question: What process is due? 

Fifty years ago in Dixon v. Alabama State Board of Education, the court said,

“[D]ue process requires notice and some opportunity for hearing before a student at

a tax-supported college is expelled for misconduct.”  294 F.2d at 157.   Similarly, the10

Supreme Court held in Goss v. Lopez that, with a suspension of ten days, a student

should receive notice and a hearing before the suspension.  419 U.S. at 581–82, 95

S. Ct. at 740 (“[D]ue process requires, in connection with a suspension of 10 days or

less, that the student be given oral or written notice of the charges against him and,

if he denies them, an explanation of the evidence the authorities have and an

opportunity to present his side of the story.  The Clause requires at least these

rudimentary precautions against unfair or mistaken findings of misconduct and

arbitrary exclusion from school.”) 

 Dixon is binding precedent in this circuit under Bonner v. City of Prichard, 661 F.2d 120610

(11th Cir. 1981). 
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VSU is a state university, and Barnes was removed for misconduct—violating

Policy 1902.  It is undisputed that Barnes was removed for longer than ten days, and

that he received no predeprivation process.   We need not decide the details of the11

process due Barnes.   It is enough to say that Dixon and Goss establish that he was12

due notice of the charges and a hearing prior to his removal.   13

Zaccari contends he faced an emergency which required immediate action.  In

Goss, the Court recognized that school officials can and do face emergency situations. 

Goss, 419 U.S. at 582–83, 95 S. Ct. at 740.  In an actual or reasonably perceived

emergency, predeprivation process “cannot be insisted upon.”  Id. at 582.  Instead, the

process due a student in an emergency would depend on a balancing of the different

interests involved.  See Mathews v. Eldridge, 424 U.S. 319, 334–35, 96 S. Ct. 893,

902–03 (1976).  But we need not determine the process due in an emergency because,

when we view the facts in the light most favorable to Barnes, no emergency existed. 

 The district court found that Barnes first learned of the charges against him on May 7,11

2007, when he received Zaccari’s letter withdrawing him from campus.

 The Goss court did not dictate the form that the notice and hearing should take.  Instead,12

it recognized that the notice could be informal and that the hearing could occur only minutes after
the student’s misconduct.  Goss, 419 U.S. at 582, 95 S. Ct. at 740.  Following Goss, students have
frequently challenged the adequacy of the notice and hearing.  See Nash v. Auburn Univ., 812 F.2d
655 (11th Cir. 1987).  As this court noted in Nash, the adequacy of the notice and hearing will
depend upon the competing interests involved. Id. at 660 (citation omitted).

 Because we conclv� accari’s letter withdrawing him from campus.



Zaccari says that Barnes engaged in threatening behavior.  But Barnes’s

Facebook collage, emails, and letter—when viewed in the light most favorable to

him—reveal a student who is passionate about environmental issues, but do not

require an inference that Barnes intended to harm someone.  Zaccari claims that his

name connected to the word “memorial” in Barnes’s Facebook collage suggests that

Zaccari would soon be dead.  But reasonable minds could differ.  Several university

officials contemporaneously viewed the collage and concluded it was not threatening. 

And the Director of the VSU Counseling Center, Dr. Victor Morgan, told Zaccari that

the collage was not a threat. 

Zaccari claims he received prank calls at his home and that someone tripped

the alarm system at his house.  But Barnes denies making these calls and denies that

he tripped Zaccari’s alarm.  Zaccari points out that he employed a security detail to

guard him at university functions and emphasizes that others perceived him as visibly

shaken.  Other evidence suggests that Zaccari was not actually afraid of Barnes.  For

example, Police Major Ann Farmer suggested that Zaccari get a restraining order

against Barnes, but he declined.  And after deciding to “administratively withdraw”

Barnes, Zaccari waited four days to execute his decision. 

Other evidence suggests that any fear was unreasonable.  Farmer investigated

Barnes, but took no action against him.  Barnes’s university counselor, McMillan; his
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psychiatrist, Dr. Winders; and Dr. Morgan all believed that Barnes posed no danger

to himself or others.  Other university officials also concluded that Barnes was not a

threat and that Zaccari was over reacting. 

Zaccari emphasizes that Barnes’s conduct came shortly after the shootings at

Virginia Tech.  Other university 



Zaccari contends that Barnes’s property interest in his continued enrollment

was not clearly established when he was “administratively withdrawn” in May 2007. 

But, at that time, Board Policy 401.01 and the Code clearly established that Zaccari

could not suspend or expel Barnes without cause—i.e., Barnes violating a provision

in the Code.  And the Supreme Court’s decisions in Board of Regents of State

Colleges v. Roth, 408 U.S. at 577, 92 S. Ct. at 2709;  Perry v. Sindermann, 408 U.S.

at 601, 92 S. Ct. at 2699; and Logan v. Zimmerman Brush Co., 455 U.S. at 430, 102

S. Ct. at 1155, clearly established that when a government benefit “cannot be

removed except ‘for cause,’” an individual has a property interest in that benefit

protected under the Due Process Clause.  Zimmerman Brush Co., 455 U.S. at 430,

102 S. Ct. at 1155. Similarly, in Winkler v. DeKalb County, we said:

[A]lthough the primary source of property rights is state law, the state
may not magically declare an interest to be “non property” after the fact
for Fourteenth Amendment purposes if, for example, a longstanding
pattern of practice has established an individual’s entitlement to a
particular governmental benefit.

648 F.2d 411, 414 (11th Cir. 1981) (quoting Quinn v. Syracuse Model Neighborhood

Corp., 613 F.2d 438, 448 (2d Cir. 1980)).  The Code repeatedly assures VSU students

that they will receive due process before being suspended or expelled.   Having made14

  For example, in the section titled “Disciplinary Process,” the Code provides that14

“disciplinary sanctions shall be applied only after the requirements of due process . . . have been
met.”  (Dkt. 179-7 at 8.)  The section on “Disciplinary Sanctions” lists sanctions which “may be
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such assurances, Zaccari cannot reverse course and “magically declare” Barnes’s



Therefore, the decisions of this court and the Supreme Court clearly established

in May 2007 that (1) Barnes had a protected property interest and that (2) he was due

some predeprivation process before VSU could deprive him of that interest.  Because

Barnes received no predeprivation process, we affirm the district court’s denial of

Zaccari’s motion for summary judgment grounded on qualified immunity.

  However, Zaccari’s qualified immunity defense does not drop out of the case. 

See Cottrell v. Caldwell, 85 F.3d 1480, 1487 (11th Cir. 1996).  At trial, the district

court can use a special verdict or written interrogatories to determine any disputed

facts and the reasonable inferences drawn from those facts.  Id.  Once these issues are

decided, Zaccari may reassert his qualified immunity defense in a motion for

judgment as a matter of law.  Id.

B.  THE DISTRICT COURT ERRED IN FAILING TO DISMISS BARNES’S
BREACH OF CONTRACT CLAIM AGAINST THE BOARD AS BARRED
BY THE ELEVENTH AMENDMENT.  

The Eleventh Amendment provides: 

The Judicial power of the United States shall not be construed to
extend to any suit in law or equity, commenced or prosecuted against
one of the United States by Citizens of another State or by Citizens or
Subjects of any Foreign State.

U.S. CONST. amend XI.  The parties agree the Board is an “arm of the state” usually

entitled to Eleventh Amendment immunity.  (Dkt. 1 at 29); see Robinson v. Ga. Dep’t
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of Transp., 966 F.2d 637, 638 (11th Cir. 1992).  But Barnes contends, and the district

court ruled, that Georgia has waived its Eleventh Amendment immunity from suit in

federal court for breach of contract claims.  We disagree.  

The test to determine if a state has waived its sovereign immunity “is a

stringent one.”  Coll. Sav. Bank v. Fla. Prepaid Postsecondary Educ. Expense Bd.,

527 U.S. 666, 675, 119 S. Ct. 2219, 2226 (1999) (quoting Atascadero State Hosp. v.

Scanlon, 473 U.S. 234, 241, 105 S. Ct. 3142, 3146 (198�





State voluntarily invokes our jurisdiction, or else if the State makes a ‘clear

declaration’ that it intends to submit itself to our jurisdiction.”  Fla. Prepaid



AFFIRMED IN PART, REVERSED IN PART, AND REMANDED WITH

INSTRUCTIONS.
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