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FreeSpeechat Private Universities

KELLY SARABYN*

I . INTRODUCTION

The vastmajority of universitiesin the United States promote them-
selvesasinstitutionsof free speech andthought,construing censorship
asantipathetic to their search for knowledge. Their handbooksand poli-
cies declare that studentsandfaculty havetheright of free speech,1 but
surprisingly, most of thosesamecollegesalsohave policiesthatexplic-
itly restrict speech. University handbookscommonly contain policies
that prohibit offensive and uncivil speech, require administrative
approval of flyers and publications,or cordon public speech to a small
area of thecampus.2 At public colleges, theFirstAmendment solves the
conflict between a university’s policies promising free speech and its
speech-restrictive policies by rendering the speech-restrictive policies
unconstitutional.3 Private colleges, on the other hand, are not state
actors, and thus, theFirstAmendmentdoesnot stop them from enacting
speech-restrictive policies.4

Congressrecently passed an aspirational resolutionstating that “an
institution of higher education should facilitate the free and open
exchangeof ideas,” but this aspiration does not legally bind private uni-
versities—it merely expresses Congress’sopinion on what the nation’s
universitiesoughtto do.5 In contrast, California’sLeonard Law6 requires
thatall private, nonsectarianuniversities follow thedictatesof theFirst

*Justice Robert H. Jackson Fellow, Foundationfor Individual Rights in Education. B.A.,
University of Virginia, 2003;J.D.,YaleLaw School,2007. I would like to thankRoderickBates,
GregLukianoff, Tim Nuccio,AzharMajeed,andWill Creeleyfor their commentson thearticle.

1. See, e.g., Carnegie Mellon University’s Policy on Freedom of Expression,
http://www.cmu.edu/policies/documents/FreeSpeech(lastvisitedDec.13,2009).

2. See, e.g., FOUND. FOR INDIVIDUAL RIGHTS IN EDUC., SPOTLIGHT ON SPEECH CODES 2009,
20 (2009),availableat http://www.thefire.org/Fire_speech_codes_report_2009.pdf.

3. See, e.g., id. at 11.
4. See, e.g., id.
5. Higher Education Opportunity Act, 20 U.S.C.§ 1011a(a)(2)(C) (2006).
6. CAL. EDUC. CODE § 94367(West 2008).
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Buried policies proscribing hate speech,16 for example,may not actually
have thesupport of themajority of membersin theinstitution.

This article will then examine the legaloptions for solving the wide-
spreadpQrRa]”v.[]W_eaIYp.[QsRa]”v.[QpRc.[Qetd[QlRa]”v.ZWebdZ]IYI”d.[QeRa]”v.[QnRa]”v.[QiRa]oRaYZQiReI”d.[QnRWb



“The college classroom with its surroundingenvirons is peculiarly the
‘marketplace of ideas,’ and we break no new constitutional groundin
reaffi rming this Nation’s



il speech,29 andrequiring prior approval of flyers, studentpublications,
and protests.30

Universitiesoften seek to avoid the negative publicity that can arise
fromallowingcontroversial andoffensivespeechontheircampuses,but
at thesame time, theyrealizeremoving freespeechguaranteescan also
attractnegativepublicity.31 Thismay beonereasonwhy somany schools
continue to maintain contradictory policies regardingfreespeech.The
Foundation for Individual Rights in Educationsurveyed the publicly
available policies32 of all 110 private universities on the 2008 U.S.
News’ rankings of “50 Best Liberal Arts Colleges” and “100 Best
NationalUniversities.”33 Seventy of thoseuniversities—afull sixty-four
percent—promoted their programs as institutions of free speech and
thought, while also maintaining policies that clearly and substantially
restricted speech.34 The speech-restrictive policies mostfrequently pro-
hibited offensive or uncivil speech, particularly whenthespeechrelated

B



to historically-disadvantaged groups, such as African-Americans or
women.35

Columbia University, for example, had a policy



This ringing endorsement of free speech at Columbia—oneamong
many—would surely leave prospective students,donors,and faculty
with thebelief thatColumbiaprovidesits community memberswith the
right to speakfreely. Not only are thestatementsunambiguous,theideal
Bollinger articulated forms the bedrock principle of a liberal arts or
research collegeandsoconforms to the reasonableexpectationspoten-
tial community memberswouldhaveof aninstitutionsuchasColumbia.

Despite Columbia’s openendorsement, next to thesamewrittenpoli-
cy that explicitly promised free speech, Columbia listed policies that
restrict speech.For example, their harassmentpolicy prohibited, among
otherthings,“verbalor physical conduct of asexualnature”thathas the
“purpose or effect” of “creating an intimidating,hostile,demeaningor
offensive academic or living environment.”40 In a list of examples of
whatcan constitute sexual harassment, Columbiaincluded“love letters,
obsceneemails” and“sexist jokes or cartoons.”41

Columbia guaranteed its students that they would confront “offensive
andevenodious” ideasin its open-communityof learning,but at thesame
time, in its written policies,it prohibited studentsfromcreating “offensive
academic . . . environment[s]” through their speech.42 Indeed, Columbia
has not hesitated to suppress student speech. In 2006, for example,
Columbia suspended the Men’s Hockey Club for posting “offensive”
recruitmentflyers thatcarried the slogan, “Don’t bea pussy.”43

ColoradoCollege,



sniperrifle;46 it lackedany element that couldbeconstruedasa threator
an obscenity.47 Nevertheless,the collegepunishedthe students because
it found theflyer threatening and demeaning.48

Thisoccurreddespite thefact that ColoradoCollege’swritten policies
guaranteed free speech for its students. Its policies explained that
Colorado Collegeis a place where “controversial points of view may be
freely expressed,”as“ [f] reedom of thoughtandexpression is essential
to any institutionof highereducation.”49 Indeed,thepoliciesfurther stat-
edthat“[n] o viewpoint or messagemay bedeemedsohateful thatit may
not beexpressed.”50

Justlike Columbiaand sixty-nine other privatecollegeson the U.S.
News’ rankings,51 Colorado College’s policies were janus-faced, con-
taining both guarantees of freespeech and policies that restrict speech.52

Af ter guaranteeing freespeech, Colorado College’s policies prohibited
speechthat“producesridicule, embarrassment,harassment, intimidation
or other such result.”53

Suchcontradictory policiesleave students andfaculty at private col-
legesvulnerableto unexpected punishments.Theyalsochill somemeas-
ure of speech while simultaneously enabling colleges to reapthebene-
fi ts of portraying themselves as institutionsof free speech.

II I . CLA SH OF LIBERAL IDEALS: FREE SPEECH AND
THE RIGHT TO PRIVATE ASSOCIATION

Theconflict betweenspeech-protectiveandspeech-restrictive policies
occursat public,54 as well as private universities. As speech-restrictive
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46. See THE MONTHLY BAG, available at http://www.thefire.org/pdfs/
037438c8219a336c347bcc601d9c229a.pdf,which parodiedthe Feminist and GenderStudies
Interns, THE MONTHLY RAG, available at http://www.thefire.org/pdfs/
66b48367dce00830b700437a788de2ac.pdf.

47.THE MONTHLY BAG, supra note46.
48.Carroll, supra note44.
49.COLO. COLL., Anti-Discrimination Policy, in PATHFINDER 1 (2008).
50. Id.
51.FOUND. FOR INDIVIDUAL RIGHTS IN EDUC., supra note2, at 4.
52. See, e.g., id.; see also COLO. COLL., Student Conduct Policies: Respect:Abusive

Behavior, in PATHFINDER 1, 1 (2008), available at http://www.thefire.org/pdfs/
46bee51f5270ad4d669246aa82c0069c.pdf.

53.COLO. COLL., supra note52,at 1.
54. FOUND. FOR INDIVIDUAL RIGHTS IN EDUC., supra note2, at 4, fig.3 (stating77%of pub-

lic universitieshavepoliciesrestricting speech).
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policieson public campuses violate theFirstAmendment, however, one
side of the equation is void, and thus, the legal conflict disappears at
public universities.55 Somestateshaveattemptedto clearceiflicd.[QdaR]”v.YW__]”v.]W_[ecWaaaabIVZW[ZZZc”p.[QpR]_v.[QuR]”v.[QiR]”v.[QfRbb[IYI”d]eYcW]”v.[QuR]”v.[QbR]”v.ZWYe]”v.[Qd.ZZYW]”v.[QuRv”v.[QvR]”v.[QeRabcIYI”deYdeR]”v.[QsR]”v.ZW”d.cYj]””v.[QaR]”v.YWdd]”v.[Q,R]”v.Z”deYdesed





The court found that Stanford’s freedomof association claim failed
for similar reasons.69 Specifically, Stanford is a large institution that
allows thepublic to walk its campusand submitapplicationsfor admis-
sions.70 Outside observers are unlikely to attribute students’ private
speech to theschool, andtheschoolpossessesampleopportunityto dis-
claim suchattribution.71 The court declared that the key question was
whether preventing Stanford from regulatingits students’speech inter-
fereswith Stanford’s purposeasan associationor its ability to form and
expressits message.72

In response,thecourtmade a judgment aboutStanfordasan institu-
tion andacceptedthe plaintiff students’ argument that “the mission of
[Stanford] is to provide its students with a comprehensive liberal arts
education in which controversialideas andpresuppositionsare subject
to academic scrutiny, challenged by others in an effort to expand the
critical reasoning skill of its students.” 73 As such, Stanford could not
plausibly arguethatthestate’sforcing it to allow studentsto speak con-
troversially on campus will interfere with Stanford’s purposeas an
association.74

In denyingStanford’sacademic freedomclaim,thecourtassumedthat
the constitutional right to academic freedomis basedon a particular
understandingof theacademic endeavor.In holdingthat academic free-
dom did not extendto Stanford’s abili ty to restrict its students’speech
outsidetheclassroom,thecourtdenied constitutionalacademicfreedom
protection for colleges that seek to provide a moral education.75 The
court’s reasoning in reaching this conclusionwasnot entirely clear, but
it seemedto rest both on thepremisethat theconstitutiontv.YWcllhttbaa]IYI”d.[QiR]”v.Y]ZccIYI”d.[QIR]”v.Y.[QpR]”v.[Qt.[QyR]”v.[QmR]”v.[QoR]”v.[QrR]”vXdR]”v.Z.YW[cc[Q[]”vcd]IYI”d]eeIYI”dglR_]daIYI”]”v.ZcdWYabd]QIR]”v[QeYI”.[QyR]”v.Y]e_eIYI”d.[QcR]”v.YW__v.YWbbIYI”d.[QoR]R]”v.[QtRQnR]”v.[Q.R[aY]”v.bIYIYIbI_YZW_[[cI]Z[QeYI”.[QyR]”ve_eIYI”d.[Qrcd]IYI”d]eeIYI”d.[QpR]YZIYI”d.[hZZjaYY]”v.Z]_IYIbaI[[dv.Z”d.I]YbWYY[dI”mbWY[[QeR___]”v.V[cW[cdZ_]n[b_[I[[a_ca[ecR]”v.YW__]daIYI”d.[Qo”v.[QeR]Zdod.[QnR]”v.[QcR]”v.[a[QiR]”v.[.YWd]Yb[e_aIYI”d.[QI”d.[QeR]QcR]”v._QbR]”v.[QoR]”v.bW[sv[IIVYcYR]”v.[QtR]”v.[QsR]”v.[QtR]”v.[QiR]”]I”d.[QcR.[QiR]”vXdR]”v.ZW[sv[IYIQvc.[QhR]”[a]””v”d.R]”v.[WYbblR_]daIYI”]”v.Z[QsR]”v.YWd]”v.YWbbbcaIYI”d.[QuR]”[QtR]lca iel”v.[Qscd]IYI”d.[QtR]”vbcr]I”d.[QcRbedIYIv.[QnR]”v..[Qscd]IYI”d]I”p.[tR]”v.[Wa_c[QR]”v.[QlR]”v.[QoR]”v.[QnR.[QmR]dbQoRt.[QyR]”v.[QmR]”v.[Q’Raa]YZ[_]”v.[QtR]”v.[QsR]”v.[QtR]”v.[QiRb[]vcd]IYI”du.R[aY]”d.[QmR]”v.[Qe”dQbR]”v.[QoR]”v[Q.[QR]”v.[QlRrad]IYI”d.[scd]IYI”dsnR]”v.aeR]otv.v..[_Y]”v.V[cWy[Qtv.v..YZh]”v.[QeR]”v.ZWaZ]eeIYI”dd[QeR]”v.[Q]I”d.[QcRbedIYIv.bZbIYI”d.[QtR]”v.e[IYI”][oRt.[QyR]”vQIR]”v.Y.[QpR]”v][Q]I”d.[QcRi[QmR]”v.[QoR]”v.[QrR]”vXdR]”v.Z.YW[cc”d]eeIYI”dglR_]daIYI”]”v.ZcdWYabd]QIR]”v.Z.YW[ccdv.]”v.[QtR]”v]eeIYI”d.[QpR]YZ]”v.[QiR.[Q]I”d.[QcRt”v.[Q”v]”v.ZWaZ]eeIYI”d.[”d.[QsR]”v.QsReIR]”v.[v.YWbbs[QeR]”v.[QdR]”v.[Qoccd]IYI”d.[QsR]”glR_]daI]”v.ZWaZ[[cI]Z[Qba_[I”v.[QtR]”v.[QrR]”v.[QiR]a_[I”v.[QtRccd]IYI”d.W[cbb[IYIrcd]IYI”d]eeIYI”dvccIYI”d.[QmR]”v.[QoR]”v.[QrR]uRaedQ]”v.[QlR.[QiR]”v.[.[QiR]”v.[R]”v.[QtRV”vsR]”v.ZW_ec]cIYI”d.[QaR]”v.omon.g7



Law is cognizant of this possibility, as it exempts colleges “that [are]
controlledby a religiousorganization, to theextent that theapplication
of this section would not be consistent with the religious tenets of the
organization.”77 However, theLeonard Lawdoesnotextend thisexemp-
tion to secular ideological schools, and theCalifornia court’s treatment
of Stanford’s claim to partially fi t that mold was too mdaib]c_cIYI”d.[QSR]”v.YW__]daIYI”d.[QnR]”v.[QdR]”v.ZW]YeebII”d.[QfR]”v.[QiR]”v.[QiR]”v.YWYa_beIYI”d.[QiR]”v.[QlR]”v.[QdR]”v.ZW[_Zb_aYI”d.[QmRt”v.[QoR]”a]”v.V[cWYabcaIYIWZe_YaI”p.[QoR]”v.[QiRu”v.[QlR]”v.ZWaaZbIYI”d.[QtR]”v.[QlRy”v.ZWYa[edIYI”d.[QhRg”v.[QrR]”v.YWbZdccIYI”d.[QtR]”v.[QpR]”v.[QpR]”v.[QlR]”v.ZWc[ZbdIYI”d.[QiRe”v.YWceeZdIYI”d.[QnRw”v.YWc[Ze[IYI”d.[QoRi”v.YW[ccd]IYI”d.[QtR]”v.YWhYa[edIYI”d.[QhR]”v.[QhR]”v.[QeR]”v.ZWa[_ebIYI”d.[QsRd”v.[QiR]”v.YWc[Zd]IYI”d.[QtRfd]”v.[QgR]”v.[QiR]”v.YWbZe[_IYI”d.[QtRc”v.YW__]daIYI”d.[QnRu”v.[QlR]”v.YWcccd]IYI”d.[QlRt”v.YWaaabdIYI”d.[QhRq”v.[QiRu”v.[QlRe”v.[QsR]”v.[QtR]”v.ZW[aZbIYI”d.[QtR]”v.YW[ccd]IYI”d.[QoR]”v.[QnR]”v.ZWsftrdst



to accept memberswhose views they oppose.86 Forcing the school to
accept a professorwho hasviews antithetical to its own couldvery well
violate theschool’s right to expressiveassociationby preventingit from
regulating, forming, andexpressing its own message.

The “complex clash of rights”87 created by trying to imposetheFirst
Amendment obligations of





against a university as long as it does “not involve an inquiry into the
nuancesof educational processes and theories.”97

With a few exceptions,98 courts have not rejected the contractual
modelwholesale when a relationship betweena privateuniversity anda
student is involved. Instead, they have advocateda relaxedapplication
of the contractual framework, as the judiciary shouldbe “reluctant to
interfere” with academic judgments99 and should understand any con-
tract in light of the“uniqueeducational setting.”100

Suchcourts advocatea vague hybrid approachthat fails to specify
particular legal rules governing the relationship.New York and New
Jersey,for example, havereferred to the relationshipascontaining ele-
ments of contract, resonating with the law of associations.101

Additionally, in New York, courts requireessentialfairnessto the stu-
dent becauseof theone-sidednatureof therelationship.102

In Clayton v. Trustees of Princeton University, one federal court’s
interpretation of New Jersey law103 went further than the New Jersey
state court’s own interpretation andreliedalmostexclusivelyon thelaw
of associations to adjudicate a student’s claim against Princeton
University.104 Like other courts that rejected the wholesalecontractual
model, thisdecisionaroseoutof aconcernfor “the uniqueroleof auni-
versity and theneedto maintain theinstitution’sautonomy. . . .”105

The federal court stated that it would usea “balancing test to deter-
minewhetherPrinceton[was] boundby [its] establishedprocedures.”106

160 Journal of Law & Education [Vol. 39,No. 2

97. Gebremeskel v. Univ. of Minn., No. C9-02-183,2002Minn. App. LEXIS 870, at *7
(Minn. Ct. App. July 23, 2002) (quoting Alsidesv. Brown Inst., Ltd., 592 N.W.2d 468, 473
(Minn.Ct. App. 1999)).

98. See, e.g., Love, 776 F. Supp. at 1075 (rejecting contract model, but noting even if a con-
tractdid exist, the plaintiff would losehis claim); Clayton v. Trs.of Princeton Univ., 608 F. Supp.
413, 438 (D.N.J. 1985) (applying law of private associations); Amaya v. Mott Cmty. Coll., No.
186755, 1997 Mich. App. LEXIS 3817 (Mich. Ct. App. Mar. 7, 1997) (rejecting contract model
without offering substitute);Maasv. Cornell Univ., 94 N.Y.2d 87, 94(N.Y. 1999)(“Maashasfailed
to plead acognizablebreachof contractaction.TheUniversity nowhere reflected anintent thatthe
provisions of its Code would becometermsof a discrete, implied-in-fact agreement. . . .”).

99.Raethz v. Aurora Univ., 805N.E.2d696, 699(Ill. App. Ct. 2004).
100.Fellheimerv. MiddleburyColl., 869F. Supp.238,243(D.Vt. 1994).
101.See, e.g., Clayton, 608F. Supp.at 438(applyinglaw of privateassociations);Tedeschi

v. WagnerColl., 49 N.Y.2d 652,660(N.Y. 1980) (recognizinglaw of associationsasa potential
approach to therelationship).

102.Tedeschi, 49 N.Y.2d at 660.
103.See Clayton, 608F. Stions St08ol[QnRa”v.[QidZW[NaR]”v.[QwR]”v.ZWc[_aWa[aIYI”d.[QMR]oaj]”v.YW]][dIYIj]”v.[QnRdIYI”d.[QlR”v.[QRR]Ll2



Thejudgedescribed thebalancing test asweighingtheuniversity’s rea-
sonsfor abandoning its own written rulesagainst the student’s interest
in maintaining a record free of official condemnation.107 As the court
foundthattheuniversity followeditsownwritten proceduresin relevant
part, thecourtdid not shed light on whattypeof reasonswould justify a
university deviating from its own policies.108

Implementation of the balancing test and other deviations from the
contractualmodeldemonstrate thecourts’ general reluctanceto interfere
with a university’s ability to pursueits uniquesocietal function. As one
courtstated, “[ P]rivatecollegesanduniversitiesmustbeaccordedagen-
erousmeasureof autonomy andself governanceif they areto fulf il l their
paramountrole as vehicles of education andenlightenment.”109

The same reluctance to interfere with the uaIYI”d.[QrR]”v.[QaR]”v.ov_I]YbQiR]”v.ZW[[ZbeIrsh



that



onecourt explained in thecontext of a student challenging her failing a
course simply because she objected to the instructor’s substantive
assessmentof herperformance:

The educational contract between the student and the educational
institution inherently and implicitly adopts the academic standards
of theinstitution—includingsubjective or judgmental standards.

That, indeed,isacritical elementof thestudent’s contractual bar-
gain with the institution: heor sheagrees to bejudged academical-
ly accordingto theprevailing (or duly established)standardsof aca-
demic performance. . . . Thus the court enforces the parties [sic]
educationalbargainby upholdingtheacademic standardsset by the
academicprofessionals.121

This important point illuminates why courtsdo not need to refrain
from enforcing university contracts to avoid infringing on universities’
academic autonomy.Universities rarely provide a contractual basis for
objecting to grades that were given based on academic criteria;122

instead,the contract, if oneexists, specifies that professorswill assign
gradeson the basis of their academic judgment.123 Often universities
promise to refrain from making academic decisions basedon certain
explicit criteria—therace, sex, or religion of thestudent, for example.124

Enforcement of such a provision, however, does not requirecourts to
adjudicate academic standards. It simply requires courts to adjudicate,
for example, whether aprofessorassignedastudent’s gradeon thebasis
of thestudent’s race.

Furthermore, courts’ deviation from thecontractualmodel ultimately
results in greater interference with a university’s institutionalautonomy.
For example, onefederal court’s interpretation of New Jersey’s law of
associationsrequiresuniversities to establish “proceduresfor safeguardrbct



ed procedures thatare sufficiently fair andwhethertheuniversity’s rea-
sons for deviating from thoseproceduresaresufficient.126 Thesejudg-
ments, basedon unclear normative criteria, interferewith a university’s
autonomy more thana judgment of whethera universityabidedby its
own policies. Courts that advocate thesevaguehybrid approaches pres-
ent an evengreater level of potential interferencebecausetheyleaveuni-
versitiesunable to gaugetheir legal obligationsandvulnerableto judi-
cial interferencedependingonaparticular



asa matter of law, an inference of suchintenton thepart of theuniver-
sity.”131 Thedecisionto accept disclaimersaslegally valid mayleavestu-
dentsandfaculty withoutany legal relief from schoolsthatdo not abide
by their statedpolicies.

A fair number of courts have responded morereasonably to inserted
disclaimersby providing some form of legal relief when schoolsviolate
their promises.Courts afford this relief underthreedifferent legal theo-
ries.The first theory finds the disclaimers unconscionableand, there-
fore, void.132 For example, one school stated that it could changethe
amountof tuition at any time, even after thestudent hadregisteredand
paid for thesemester.133 Thecourt foundthisunconscionable,writing,“I t
is inconceivable that theUniversity could retain carte blancheauthority
to raise the tuition at any time during the semester for any amount it
deems appropriate.”134

Othercourtshavefoundthat thedisclaimereliminatestheexistenceof
an expresscontract but not the existenceof an implied contract.135 The
problemwith allowing disclaimers to void the existence of an implied
contract, one court argued, is that “neither the schoolnor the student
would havea remedy” when “non-performance caused damage.”136 The
courtconcludedthat even with a disclaimer, an implied contract exists,
becausedespite the disclaimer, a relationshipbetween the private col-
legeandthe student remains fundamentally contractual in nature.137 In
the student-private college relationship, the college “agrees to provide
educationalopportunity and confer theappropriate degreein considera-
tion for a student’s agreement to successfully complete degree require-
ments,abideby university guidelines,andpaytuition.”138

An implied contract, in this context, doesnot differ greatly from an
expresscontract. To interpret the terms and conditions of the implied
contract, courts still turn to a college’s handbooksandpoliciesfor guid-
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131.Eiland v. Wolf, 764S.W.2d827,838(Tex.App. 1989).
132.Gamblev. Univ. Sys. of N.H., 610A.2d 357,361(N.H. 1992).
133.Id.
134.Id.
135.See, e.g., Southwellv. Univ. of theIncarnateWord,974S.W.2d351(Tex.App. 1998).
136.Id. at 356.
137.Id.
138.Id.
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ance.139 Thoseexplicit termsstill formthebasisfor thereasonableexpec-
tationsof students, faculty, and donors.140

Othercourts haverecognized thatpromissoryestoppelcanprovidea
viable legalclaim against collegesthat fail to abideby their policies.141

Promissory estoppel remedies injustices that result from one party’s
relianceon another party’s promises.142 Rather than require an intent by
the college to be legally bound,promissory estoppelonly requires that
thecollege“should reasonably haveexpectedto inducetheaction or for-
bearance” of thestudentby making certain promises.143 Theclearer and
more prominentthecollege’s promises were,the lesslikely thecollege
can escapeliabili ty by arguing that studentsdid not reasonablyrely on
thosepromisesin choosingto pay tuition andenroll.144

If aschool disciplines,suspen baIYriti e]daIYI”d.[QlRZY]”v.ZWYYebm.[QtR]”v.YW[ccd]”v.[W[[ZdWYaabcIYI”d.[QsR]”v.YWbcdeeIYI”d.[QpR]”v.YYI”d.[QrR]”v.YWbZ[IebI_b]Wbae_I”m.[QIRZY]”v.[v.YWbcdeeIYI”d.[QQd.[QtR]”v.YW[ccd]IYI”d.[Qhv.[v.YW”v.[QsR]”v.[We[YI”[QlR]”v.YW[ccd]IYIX]ZIYI”d.[QaRZY]”v.YWbdab]IYI”d.[QsRZIYIYIZ[I]adb[cbRZYdccIYI”de.YWbZ[bv.[QlRZX]”v.YW[cv.V[cWd]]_IVd]]_[IVZWZc_a_I”p.[rev.V[cWd]]_IVd]]_[IVZWZc_aYWbdab]IYI”d.[QsRZIsIYIZ[I]adb[cbRZYdccWYaabcIYIQrR”v.”d.[QlR]”v.[IVZWZc_a_I”p.[revceIYI”d.[QpR]”vI”p.[rev[d__”v.[WeY]]ZId.[QtR]”v.YW[ccd]IYI”ivI”p.[rev[d__”v.[WeY]]nId.[QtR]”v.YW[ccd]IYI”g_I”p.[revcWccdRZY]”v.[QnRZY]”v.[”v.[QiR]”v.ZWaYW”[QeR]”v.Zs



enables universities to better serve their traditional societal function.
Most top-rated private liberal arts and research universities publicly
broadcast their missionsas accumulating andspreading knowledgebut
may then suppressspeech in particular instances.145 The possibility of
official punishmentfor speaking outcanchill speech andacademic free-
dom, thereby undermining the university’s purposeof seeking knowl-
edge.146 Adopting thecontractual modelforces universitiesto either dis-
avow what they purport to be their fundamental mission or honor that
missionevenwhenit becomestemporarily inconvenient to doso.As the
enactmentof theFirstAmendment recognizes,institutionsmay endorse
theprincipleof freespeech in theory andyet find that,withoutanylegal
accountability, the temptation to suppress speech in any given instant
maybetoo strongto resist.147

Not all top-ratedprivateuniversitiesseekonly knowledge.Somelimit
thesearch for knowledgeby a moral or religiousdoctrine.148 Stil l others
aim to impart vocational or military knowledge.149 Of the top-ratedpri-
vate liberal arts and research col]”v.[QiR]”v.YWd]]c_IYI”d.[QrR]”v.[QsRZYI”d.[QtR]daI_v.ZW_Y_.ia



academic freedomat Brigham Youngdoesnot extendto expression that
“contradicts or opposes . . . fundamental Churchdoctrineor policy” or
“violates the Honor Codebecausethe expressionis dishonest, il legal,
unchaste,profane, or unduly disrespectful of others.”154

Bard College,a nonsectarian collegewith a liberal ideology,155 also
binds the quest for knowledge with the dictatesof its morality. Bard
Collegestatesin its policies that its “students,faculty, staff andadmin-
istration stand united in supportof an inclusiveenvironmentin which
freedomof expressionis balanced with a respectful standardof dia-
logue.”156 Accordingly, all members of the community “must be com-
mitted to standards of behavior that emphasizecaring, civilit y, and a
respectfor thepersonal dignity of others,” andanydemeaning,discom-
forting, vulgar, or embarrassingexpressionis prohibited.157

Thoughtheir moral ideologies differ, both BrighamYoung andBard
College make publicly clear that attending their schoolsrequires stu-
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thoseprinciples,theseminarycould withhold his degreewithout violating
thecontract.162

The diversity of purposeamongAmericanprivatecollegesis certainly
avirtueworth protecting. Forcingeverycollegeto fit
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free speech, parading this fundamental value to donors, current and
prospective students,faculty, andalumni.210As Yale reapsthebenefitsof
its representation, students must face thepossibili ty thatYale wil l pun-
ish them for controversial speech. This inevitably diminishesthequali -
ty of discourse on campus,as even without further punishments, stu-
dentsmay self -censorto entirely avoid thepossibility of punishment.

Not long after the student was punished,Yale inaugurated a new
President—a First Amendment expert—who used his inauguration
speechto condemn violationsof free speech,stating, “To stifle expres-
sionbecauseit is obnoxious, erroneous,embarrassing,not instrumental
to somepolitical or ideological endis—quite apart from the grotesque
ie o

as



of damages to compensate for him his lost opportunities,219 Thesereme-
diescouldbeachieved throughtheapplicationof contractlaw.

B. Quasi-I deological and Technical Universities

Some universities have an official position on certain ideological
questions but do not require students and faculty to endorsethat ideoe



free exercise claim, a court noted that Georgetown had a limited reli-
gious nature, writing, “Religious belief plays no role in admissions,
graduation, class attendance, participation in sports or other
studentactivi ties, or eligibili ty for financial aid, placement facil ities,
awards or honors programs.”225 The court also noted Georgetown’s
President’s commentthat “education remainsprincipally a secular busi-
ness,



attending a technical college, which is focusedmuchlesson ZbdIYI”d.i



perspective”237 and that a studentmust “ li ve his or her li fe accountable
to God,” act in a “Christ-like andprofessional manner,” and “maintain
an exemplary and involved lifestyle, including regular church atten-
dance . . . .”238 Accordingly, students’ free speech and right of inquiry is
limitedby a belief in Godand the dictates of theBible.

For example,AdamKey, a student at RegentUniversity, took a frame
from a videoof Regent’s Chancellor PatRobertsonin which Robertson
was “scratching his face with his middle finger. However, when the
videoclip waspaused at [that] frame, it appeared that Robertsonwas
‘f lipping the bird’ at his viewing audience.”239 Key then posted this
image on the popular social networking site Facebook.240 A Regent
administrator “asked [Key] to remove the image from his Facebook
accountbecauseit violated the RegentStandard of PersonalConduct’s
prohibition against profane or obscene behavior.”241 Key obliged but
thenposted theimageon a Regent listserv.242

Regent initiated disciplinary charges againstKey for posting the
imageon the listserv243 and later foundKey guilty of that charge.244 In
Key’s subsequentlawsuit, he alleged, amongother claims, that Regent
had violated itscontractualpromisesof freespeechby punishinghim for
posting theimageon thelistserv.245

Thecourt held that a contract did not existdueto a disclaimer in the
school handbookstating thehandbookwasnot a contract.246 As a result,
the court did not analyze the content of Key’s claim.247 However, if the
courthad analyzedtheclaim, it should have foundthat Key’s claim was
not tenable in light of Regent’s specif ic limitations on free speech.
Regent makesclear that theeducation it provides is a “biblical” oneand
that students’ right to freeexpressiondoes not extendto irreligiousor
offensive forms of expressioneIYI”d.[QoR]”v.[QfR]”vvZbIYI”d.[v.Y[bb[IYI”dWdcY_IYI”VWc]_deIYI”d.[QnRZbdIYI”dYa.[QrR]”v.[QeR]”vQdR]”io.[QnR]”v.[QeIYI”d.[QoR]”v.[daIYI”d.[QxR]”v.[QoR]”v.[QaR]”v.[QiR]bv.[QiR]”v.YWcccd_IYI”.[QisR]”v.[QsR]daIYI”d.”v.YW[ccd]IYI”d.[QhR]”v.[QaR]”v.[QzR]”v.ZW[[ZR]”ab”v.[QoR]”v.[QtR]”v.ZWcae][IYI”v.[QiccdeR]”v.[QnR]”cd.[QaR]”v.YWcZ_c_IYI”d.dd.[QeR]”v.YW__]daIYI”[ZYbIYI”d.[QaR]”ged[Qis[QhR]”v.aR[aY]”v.V[cWZ]dcbIVZWZdZ_bI”d.[QfR]”v.[eeuno f



enroll at Regent, theyare on notice that their freedomendswhere bibli-
cal mandatesbegin.249

In anothercase,aCatholic college’s policiesstatedthatstudentscould
beexpelled for failing to liveupto the“idealsof Christianeducationand
conduct.”250 Af ter two students participated in a civil—as opposedto
religious—marriage ceremony and two other studentsservedas wit-
nesses to theceremony,theschool expelledall four studentsfor faili ng
to abide by Catholic doctrine,251 which prohibits civil marriages.252 The
court upheld the expulsion against a contractclaim, finding that the
school was clearly a Catholic institution and that the school’spolicy
explicitly requiring “Christian conduct” waswidely understoodto mean
“Catholic conduct.”253 Furthermore, thestudentsdid “notclaim thatthey
understoodit to mean anything else,nor do theyclaim that theydid not
understand whatthey were doingor theconsequencesof their act in the
eyesof their Church.”254 In other words, the reasonable expectation of
studentsattending a Catholic collegethatrequiresabidanceby religious
principles is that their behavior must accordwith the dictatesof the
Church.

Like ideological universities, private military academiesrequirestu-
dents to foregoa largedegreeof freedomof expressionandconduct.255

Norwich University is the only private universityon theArmy’s list of
senior mili tarycolleges.256 Like itspublic counterparts,Norwichrequires
thosein the cadet program to lead a highly structuredlife.257 This regi-
mentedtraining,with theaccompanyingoathsandhonorcodes,requires
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249.See, e.g., LexingtonTheologicalSeminary,Inc. v. Vance,596S.W.2d11, 12–13(Ky.
Ct. App. 1979) (holding theologicalseminary could withhold degreebecausestudentfailed to
remain committed to Christian principles, as handbookclearly statedstudentsmust abideby
Christianprinciples); Carr v. St. John’sUniv., 231N.Y.S.2d410,633–34(N.Y. App. Div. 1962)
(holdingreligiousuniversity’s policiesclearlystatedthatstudentsmustabideby Christianprin-
ciplesand schoolcould thereforeexpelstudentsfor not abidingby thoseprinciples).

250.Carr, 231N.Y.S.2dat 410.
251.Id.
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students to foregothe ability to speak freely andto accord great defer-
enceto their superiors.258 Studentsareonnoticeof theregimented nature
of the institution andits accompanying lack of freedomprior to enroll-
ment.259

Given the explicit restrictions on behavior and expressionmili tary
academies and ideological universities demand of their students, stu-
dents’ reasonable expectations would be that they would have a more
limited right to free speech at such an institution. Therefore, courts
should interpret the institution’s policies in that light, prioritizing the
school’s ideologyor mili tary purposewhenreconciling conflictingpoli-
cies.

VI . CONCLUSION

Most top-ratedprivateuniversities issuecontradictory written policies
thatboth restrict andpromisefreespeech.As privateuniversitiesshould
have a right to associate according to the values they choose, forcing
themto respectcommunity members’ freedom of speech does not pro-
vide the optimal solution to this widespreadproblem.Applying a con-
tractual framework, includingtheuniversity’s writtenpolicies as partof
the contract, in contr]]]]”v.V[dWYYYb[IVZWZbbbcI”dWYYYb[IVZd]respect



speech to abide by the dictates of the university’s ideology. In either
case, however, courts should consider the parties’reasonableexpecta-
tionsin thecontractlaw framework to reconcileconflictingpoliciesand
representationsandto help afford relief to students,faculty, anddonors
who find that a university has breached its explicit promisesof free
speech.
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