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OPINION

CHAD A. READLER, Circuit Judge. While enrolled in pharmacy school, Kimberly Diei

was the subject of professionalism complaints regarding her social media posts. Following an
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investigation, a committee at the school voted to expel Diei. She responded by filing suit under 42
U.S.C. § 1983, primarily asserting violations of the First Amendment. The district court dismissed
" LHL{V FRPSDLQI  %HFDXVH VKH SODXVLEON DOOHJHG D IUHH VSHHFK YLRODILRQ ZH UHYHWH LQ SDUI DQG

remand.
l.

-LPEHUO\ " LHL HQUROOHG DIl liIKH 8QLYHUVLIN RI 7HQQHVVHH +HDOIK 6FLHQFH &HQIHU &RO0HJH RI
3KDUPDF\ IR SXWXH D GRFIRUDIH LQ SKDUPDF\  $if iKH ILPH = LHL PDLQIDLQHG VRFLD0 PHGLD DFFRXQIV
XQGHU WKH SVHXGRQ\P 3 _LPP\ _DVL = ZKHUH VKH SRVIHG DERXIi VRQJ O\ULFV IDVKLRQ DQG VH[XDOLIN
$FFRUGLQJ IR “LHL KHU VRFLDO PHGLD SRVIV QHLIKHU LGHQILILHG KHU 3DV D &RO0HJH RI 3KDUPDF\
VIXGHQI™ QRU 3LQGLFDIHG DQ\ DIILOLDILRQ ZLWK WKH 8QLYHULIN Rl 7HQQHVVHH = 7KRVH DFFRXQIV ZRX(G
QHYHUIKHOHVV SXI = LHL DIl \KH FHQIHU RI D VFKRRO LQYHVILJIDILRQ

-XVi' D PRQIK LQIR KHU WWXGLHV =LHL ZDV LQIRUPHG E\ &KUVID *HRUJH &KDLU RI WKH
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GRFXPHQII IKDH PLIKW QRUPDOON UHIOHFI D PDIlHU DSSURSULDIH IRU XGLFLDO QRILFH DIl WKLV VIDJH ZH
PXVI DFFHSW = LHLJV SODXVLEOH DOOHJDWLRQV DV WUXH — 1RU ZDV WKH +DQGERRN 3UHIHWHG WR LQ IKH
&RPSIDLQI” DQG 3FHQIUD0™ IR LIV FODLPV EHFDXVH = LHL VSHFLILFDOO\ DOOHJHV WIKDIl VKH QHYHU UHFHLYHG
WKRVH SROLFLHV QRU ZDV lIR0G ZKLFK VSHFLILF YLRODILRQV IRUPHG IIKH EDVLV IRU KHU GLVFLSOLQH = KLOH D
FRXUI' PD\ UHO\ XSRQ 3GRFXPHQIV LQWHJIUDO IR IKH FRP SODLQN LF PXVii DOVR EH FOHDU WKDW WKHUH
HLW QR PDWHULDO GLVSXIHG LWXHV RI IDFIl UHJDUGLQJ HIKH UHOHYDQFH RI WKH GRFXPHQIV ©  Ouwinga
v. Benistar 419 Plan Servs., Inc. ) G IK &LV Vee also Moyer v. Gov’t Emp.
Ins. Co. 1R - =/ Dl K &LW $XJ 3% GLVWULFN FRXUI VKRX0G
QRII'JHO\ RQ GRFXPHQIV DIl IKH PRILRQ-WR-GLVPLW VIDJH LI IKHLU DXIKHQILFLIN LV GLVSXWIHG ©  7DNLQJ
" [HLYV SODXVLEOH DOOHJDHLRQV DV WUXH==ZKLFK ZH PXWWGR LQD 5X0H E VHINLQJ==ZH FDQQRI DV
GLG IKH GLVIULFIl FRXUi  LQFRUSRUDIH KH +DQGERRN®V SROLFLHV EN\ UHIHUHQFH LQIR ®LHL{V FRPSODLQII DV
VKH ZDV XQIDPLOLDU ZLiK IKHP DI iKH ILPH RI 1L0LQJ

2JIKHU H[KLELIV DOVR IHO0 RXIVLGH WKH QDWRZ H[FHSILRQV iR 5X(H G  6IDUl ZLIK D SDLU RI
SOHGJHV = LHL SXUSRUIHGO\ VLIQHG VIDILQJ WKDIl VKH UHYLHZHG DQG ZRX0G IRI0RZ WKH SURIHVVLRQDILVP
SROLFLHV ™ LHL OLNHZLVH TXHVILRQV WKH UHOHYDQFH RI WKHVH GRFXPHQIV 7R KHU PLQG IKH GRFXPHQN
VKH SXUSRUIHGON\ VLIQHG GLG QRIl UHIHUHQFH WKH SROLF\ #KH &R00HJH 0DIHU FODLPHG IRUPHG §KH EDVLV IRU
KHU GLVFLSOLQH  $QG KHUH DJIDLQ = LHL QHYHU UHIHUUHG WR WKH SOHGJHV LQ KHU FRPSIDLQW = H IKXV VHH
QR EDVLV IR FRQVLGHU IIKH SOHGJHV LQ UXOLQJ RQ D SX0H E PRILRQ  7KH VDPH LV IUXH IRU
VFUHHQVKRIV RI' * LHLfV VRFLDO PHGLD SRVIV IURP WKH LQYHVILIDILRQ ™ LHL DOOHJHG WKDIl VKH QHYHU
UHFHLYHG RU UHYLHZHG WKHP DQG UHJDUGOHW WKH LQYHVILIDILRQ LV QRII IKH VXENHFW RI = LHLV
0DZVXLI 7KXV DD PLQLPXP WKHLU FRQIHQI ZDV QRI 3FHQIUDO IR >KHU@ FODLPV

7KH UHPDLQLQJ GRFXPHQWV VXFK DV VFUHHQVKRIV Rl SRVIV IURP WIKKH LQYHVILIDILRQ
DGPLIHGO\ 1H)0 FORVHU R WKH OLQH  %XIl HYHQ DWXPLQJ IKRVH ZHUH SURSHUO\ FRQVLGHUHG ZH EHILHYH
KD RQ EDODQFH IIKH GLVIULFII FRXUI HUUHG EN UHYLHZLQJ DQG UHONLQJ RQ IIKH RIKHU HEKLELIV - $QG GXH
IR WKLV HWRU = LHL ZDV QRI DORZHG IR FRQGXFI GLVFRYHU\ PHDQLQJ VKH GLG QR KDYH DQ RSSRUIXQLIN
IR FRXQIHU IKRVH LIHPV ZLIK RIKHU HYLGHQFH See Bates ) GDi Max Arnold & Sons,
LLC v. W.L. Hailey & Co. ) G IK &L

+RZ IIKHQ VKRX0G ZH SURFHHG™ =H FRX0G UHPDQG R DOORZ WKH GLVIULFW FRXUN IR UHFRQVLGHU
GHIHQGDQIV] PRILRQV ZLIKRXH UHIHUHQFH WR IIKH NXVH-GLVFXVVHG H[KLELWV ~ See Hurd v. District of
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Columbia ) G + & &l $li IKH VDPH ILPH EHFDXVH ZH UHYLHZ D
5XH E  UXOLQJ GH QRYR BNA Assocs. LLC v. Goldman Sachs Specialty Lending Grp., L.P.
) K K &LU ZH FRX0G UHYLHZ IIKH PHULIV Rl =LHLV UHPDLQLQJ FODLPV

GLVUHJIDUGLQJ IIKH LQDSSURSULDIH DIfDFKPHQIV ~ Cf. Bates ) GO QRILQJ IIKDI DQ DSSHIODHH
FRXUI PD\ UHYLHZ D FRPSODLQI 3ZLIKRXH UHIHUHQFH WR DQ\ H[WUDQHRXV PDINHWV" TXRILQJ & &KDUOHV
$ - ULJKIHIDO Federal Practice and Procedure Dii G HG 6XSS 6HHLQJ QR
SUHIXGLFH IR IKH SDUHLHV LQ WIKDH 0DIliHU DSSURDFK  ZH IIXUQ IR IKH PHULIV RT = LHLV FODLPV

& 7KH\ IDNH IZR IRUPV ~ 7KH ILUW LV DQ DV-DSSOLHG LUV $PHQGPHQN FKDWHQJIH IIKH
VHFRQG D )LUVI $PHQGPHQW UHIDILDILRQ FIDLP  7KH WZR KDYH FRQVLGHUDEOH RYHUIDS %X
GLIHUHQFHV UHPDLQ  &KLHI DPRQJ WKHP WKH UHIDOLDILRQ FODLP FRQFHUQV VXEWHFILYH PRILYHV
ZKHUHDV  WKH DV-
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FRP SODLQI LQ WKH 0LIJKW PRV IDYRUDECH iR > = LHL@ DQG DFFHSI D00 DOOHJIDILRQV DV IUXH ~ EXIl ZH QHHG QRW
3DFFHSH DV HUXH XQZDUUDQIHG IDFIXD0 LQIHUHQFHYV ~  Elec. Merch. Sys. LLC v. Gaal ) K
IK &L FLIDILRQV RPLIMHG ~ FOHDQHG XS

Protected Speech. 7KH )L $PHQGPHQH DSSOLFDECH IR WKH VIDIHV IKURXJK WKH ) RXUIHHQIK
$PHQGPHQI SURKLELIV WKH JRYHUQPHQI IURP 3DEULGJLQJ WKH IUHHGRP RI VSHHFK =~ See Ward

v. Polite ) G K &LU 7R KD HQG 3MiBKH IUHH-VSHHFK FODXVH JHQHUDOO\
SURKLELIV VXSSUHWLQJ VSHHFK yEHFDXVH RI LIV PHWDJH " Id. TXRILQJ Rosenberger v. Rector &
Visitors of Univ. of Va. 86 7KLV SURKLELILRQ DSSOLHV LQ IKH SXEOLF-VFKRRO

VHIILQJ==LQFOXGLQJ SXEOLF XQLYHUVLILHV==DV WKRVH HQILILHV DUH DUPV RI WKH JRYHUQPHQW Id.
FLIDILRQ RPLIHG ~ <Hil )LV SPHQGPHQI IUHHGRPV DUH VRPHZKDI FRQWIUDLQHG LQ WKH HGXFDILRQDO
FRQIH[W See Mahanoy Area Sch. Dist. v. B. L. ex rel. Levy 86 *HQHUDAON
VSHDNLQJ 3VWXGHQIV GR QRIl WVKHG WKHLU FRQWILIXILRQDO ULJKIV IR IVHHGRP RI VSHHFK RU H[ SUHWLRQ
HYHQ pDW WKH VFKRROKRXVH JDIH §~ Id. TXRILQJ Tinker v. Des Moines Indep. Cmty. Sch. Dist.
86 $I IKH VDPH ILPH SXEOLF KLIK VFKRROV DQG XQLYHUVLILHV KDYH FRQVLGHUDEH
DXWKRULIN\ R FRQIURO VIXGHQII VSHHFK LQ OLIKW R1 IKH SHGDJRJILFDO UROHV RI WKRVH LQVILIXILRQV ~ See id.
Dl +  VXPPDUL]LQJ IIKH FDIHIRULHV RI VIXGHQU VSHHFK UHVIULFILRQV  see also Ward ) GO
FROOHFILQJ FDVHV  7KDI LV QR iR VD\ IIKH )LUVIl $PHQGPHQI QHFHVVDULON DIRUGY IIKH VDPH
SURIHFILRQ IR VSHHFK E\ D KLIK VFKRRO IUHVKPDQ DV L GRHV iR D JUDGXDIH VIXGHQH  SDIKHU IKH )LUVI
$PHQGPHQW SHUPLIV IHDFKHWY DGPLQLVIUDIRWY DQG FRXUIV IR FRQVLGHU IKH 3u0HYHO R1 PDIXULINY RI
IIKH VIIXGHQI ~ Ward ) GOl see also Mahanoy 86 Dl Q SR -
FRQFXUULQJ

7KH 6XSUHPH &RXUI KDV GLUHFIHG XV LQ ZHLIKLQJ IIKHVH FRPSHILQJ LQIHUHIV  3>6(FKRRIV
ZH XQGHUVIDQG 3KDYH D VSHFLDO LQWHUHVII LQ UHIXODILQJ VSHHFK KDl PDIHULDOON GLVUXSIV FIDVWWZRUN RU
LQYROYHV VXEVIDQILDO GLVRUGHU RU LQYDVLRQ RI WKH ULJKIV RI RIKHW = Mahanoy 86 DI
FOHDQHG XS %XVW 3IKH 0HHZD\ KH )LUVIi $PHQGPHQI JUDQIV IR VFKRROV LQ OLIKI R WKHLU VSHFLDO
FKDUDFIHULVILFV LV GLPLQLVKHG™ ZKHQ WKH VSHHFK Dif LWXH RFFXW RII FDPSXV Id. DI 3>7(KH
OHWV WKH VSHHFK KDV IR GR ZLIK WKH FXUULFX0OXP DQG VFKRR(-VSRQVRUHG DFILYLILHV KH OHVV OLNHO\ DQ\
VXSSUHWLRQ ZL00 IXUIKHU D pOHILWLPDIH SHGDJIRJLFDO FRQFHUQ>@  ZKLFK LV ZK\ WKH )LUVi SPHQGPHQ!
SHUPLIV VXSSUHWLRQ XQGHU IKRVH FLUFXPWIDQFHV RQO\ LI IKH VSHHFK FDXVHV pVXEWIDQILDO GLVUXSHLRQ
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GLVILQIXLVKDEOH ,Q KD FDVH D VIXGHQW ZDV UHPRYHG ILRP D QXUVLQJ SURJUDP DIIIHU WKH VFKRRO
UHFHLYHG FRPSODLQIV DERXII KLV RQILQH SRVIV ) GO <HW WKRVH SRVIV LIl EHDW QRILQJ
ZHUH DERXW WKH VFKRRO ZHUH GLUHFIHG D RIKHU WIXGHQIV LQ IKH SURJUDP DQG FDXVHG PDIHULDO
GLVUXSILRQ R WKH 3HGXFDILRQDO H[SHULHQFH ™ 1d. DI +

)LQDOON\ UHFDOO WKDW = LHL KDV DOOHJHG KDl VKH ZDV QHYHU SURYLGHG ZLWK WKH SURIHVWLRQDILVP
SROLFLHV IKDW IRUPHG 1IKH EDVLV IRU KHU GLVFLSOLQH HYHQ ZKHQ VKH DVNHG  6R IIKRVH SROLFLHV DUH QR
SURSHUON EHIRUH XV i LV WKXV GLIILFXOW D WKLV VIDJH RI IIKH OLILJDHLRQ 1RU XV #R FUHGLW WKH &RUOHJH{V
FODLP RI D SHGDJRJLFDO SXUSRVH  )RU LQVIDQFH KH &RO0HJH DVVHUIV DQ LQWHUHVI LQ WHDFKLQJ VIXGHQIV
IR FRPSO\ ZLIK WKH 3SURIHVVLRQDO VIDQGDUGY WKDW SUDFILFLQJ 7HQQHVVHH SKDUPDFLVIV OLYH DQG ZRUN
XQGHU GD\V D \HDU~ 3HUKDSV VR  %XW EHFDXVH ZH KDYH QR UHFRUG DI WKLV SRLQW ZKHIKHU IIKH
&R00HIH HYHU LPSDUIHG VXFK VIDQGDUGY ZH FDQQRW PDNH WKDIl IXGJPHQW $QG HYHQ ZHUH ZH IR
DJUHH WKDIi DQ LQUHUHWI LQ WHDFKLQJ SURIHVVLRQDILVP PD\ VRPHILPHV 0HJLILPDIHO\ FXUIDLO D VWXGHQIfV
VSHHFK WKH LQWHUHVIF HYDSRUDWHV HQHLUHON LI WKH &RO0HIHYV SURIHVVLRQDILVP UHJXODILRQV EHDU OLIIOH
UHVHPEODQFH VIR IKRVH RI WKH SURIHWLRQ $JDLQ DVVHWLQJ KD UHODWLRQVKLS ZRX0G UHTXLUH QR RQO\
DFFHWV IR WKH SROLFLHV EXW DOVR D VHQVH RI KRZ IIKH\ DUH HQIRUFHG ~ ZHLIKHU LQTXLU\ LV RQH ZH FDQ
SHUIRUP RQ WKH EDVLV RI IIKH FRPSODLQW DORQH Il ERWMIRP  ™LHL KDV DGHTXDIHO\ DOOHJHG WKDH
GHIHQGDQIV 0DFNHG D 30HJLILPDWH SHGDJRJLFDO FRQFHUQ>@™ UXVILINLQJ UHJIXODILRQ RI KHU RII-FDPSXV
RQILQH SVHXGRQ\PRXV VSHHFK DERXW IRSLFV XQUHODKHG HR IIKH &R00HJH RI 3KDUPDF\ WKDIi FDXVHG QR
GLVUXSILRQ  Ward ) GDI TXRILQJ Tinker 86 DI see also Mahanoy 86
Dl

Adverse Action 1H[I ZH FRQVLGHU ZKHIKHU IKH FRP SODLQW DOOHJHV KDl GHIHQGDQIV IRRN DQ
DGYHUVH DFILRQ DJDLQWIl = LHL IKD FDXVHG KHU #R 3VXTIHU DQ LQUXUN\ WKDIF ZRX0G OLNHON FKLOO D SHUVRQ RI
RUGLQDU\ ILUPQHW IURP FRQILQXLQJ WKDW DFILYLIN = McElhaney ) WK Dl 7R VDILVIN KLV
HOHPHQW 3iKH GHIHUUHQI HITHFI RQ VSHHFK LQHHG QRIEH JUHDI §~ Anders v. Cuevas ) G

K &L TXRILQJ Thaddeus-X v. Blatter ) G IK &L HQ
EDQF  $QG KHUH = LHL SODXVLEON\ DOHJIHG WKDIl GHIHQGDQIV] DFILRQV ZHUH VXTILFLHQIO\ FKLOLQJ  $IWHU
IKH &RP PLIliHH IZLFH LQYHVILIDIHG KHU DQG RQFH YRIHG IR H[SHO KHU VKH VD\V VKH IHDUHG HKDIl KHU
FRQILQXHG VSHHFK FRX0G FRPSURPLVH KHU SURTHVVLRQDO VIIXGLHV
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7KRVH DOOHJIDILRQV FRPSDUH IDYRUDEON IR Speech First, Inc. v. Schlissel ) G WK
&W 7KHUH ZH IRXQG WKH VIXGHQW SODLQILIIV  GHVSLIH QHYHU EHLQJ SXQLVKHG EN WKH
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DQG LQ WKH HQG LQDSSRVLIH DV LW LQYROYHG D GXH SURFHW QR )LUVI $PHQGPHQI FIDLP DERXIH IIKH
DGHTXDF\ RI D JUDGXDIIH VFKRROJV GLVFLSOLQDU\ SURFHW See id. DI+

$00 IROG D WKLV HDUO\ VIDIH ZH DFFHSH = LHLJv SODXVLEOH DOOHJIDHLRQV WKDW WKH LQYHWILIDILRQV
DQG H[SXOVLRQ ZHUH VXIILFLHQW IR FKLO0 D SHUVRQ RI RUGLQDU\ ILUPQHW

Clearly Established )LQDIO\ GHIHQGDQIV DUJXH WKDI HYHQ LI IKH FRPSODLQIl IDLUO\ DOOHJHV
XQFRQVILIXILRQDO FRQGXFI RQ WKHLU SDUH WKH\ DUH HQILIOHG WR TXDOLILHG LPPXQLUN\ EHFDXVH ™ LHLfV
ULJIKIV ZHUH QRW 3uFOHDUON. HVIDEOLVKHGY DIl IKH WLPH RI IKH FKDOOHQJHG FRQGXFW ~  Ashcroft v. al-Kidd

86 FLIDILRQ RPLIMHG ~ 2Q KLV IURQI LW EHDUV QRILQJ WKH SUHVHQI SURFHGXUDO
SRVIXUH=D SXH E PRILRQ IR GLVPLW  7KDIi IDFIl FDQ EH GHFLVLYH )RU 3>DGOIKRXJK DQ
RILFHUYV HQILIOHPHQW R TXDOLILHG LPPXQLUIN LV D WKUHVKROG TXHWILRQ IR EH UHVROYHG DW WKH HDUOLHVW
SRWLEOH SRLQI WKDW SRLQW LV XVXDOON VXPPDUN\ IXGIPHQI ™ JLYHQ IIKH UHFRUG GHYHORSPHQI WKDW
INSLFDOON RFFXUV GXULQJ GLVFRYHU\  Anders ) G Dl LQWHUQDO TXRIDILRQ PDUNV DQG
FLIDILRQ RPLIHG

(WKHU ZD\ FOHDUO\ HVIDEOLVKHG 0DZ 3VKRX0G QRW EH GHILQHG D D KLJK OHYHO RI' JHQHUDOLIN ~
White v. Pauly 86 SHU FXULDP  LQWHUQDO TXRIDILRQ PDUNV DQG FLIDILRQ
RPLWHG ~ $Q 3H[LVILQJ SUHFHGHQW™~ PXWW SODFH WKH FRQIRXU RI WKH ULJKW 3EH\RQG GHEDIH
Mullenix v. Luna 86 SHU FXULDP  TXRILQJ Ashcroft 86 DI +HUH
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H[SHOOHG 1RU GLVIULEXILQJ D QHZVSDSHU RQ FDPSXV 3FRQIDLQLQJ IRUPV RI LQGHFHQW VSHHFK ~ Id. DI
= KHQ IIKH VWXGHQW VXHG IIKH GLVIULFW FRXUI GLVPLVVHG WKH FDVH Id. Dii 7KH FRXUWI RI

DSSHDOV DILUPHG  UHDVRQLQJ IIKDIi 3IUHHGRP Rl H[SUHWLRQ™ RQ D XQLYHULUI\ FDPSXV PD\ EH

SVXERUGLQDIHG IR RIKHU LQHHUHWIV VXFK DV FRQYHQILRQV RI GHFHQF\ “ 1d. FLIDILRQ RPLIHG

7KH 6XSUHPH &RXUI UHYHUVHG  1d. Dii 3UHFHGHQI LW VDLG 3PD>GH@ LIl FOHDU”™ WIKDH
XQLYHUVLHLHV FDQQRI UHO\ RQ 3FRQYHQILRQV RI GHFHQF\" DORQH IR VHLIOH SURIHFIHG VSHHFK  Id. DV
see, e.g. Healy v. James 86 t 3> SXEILF XQLYHUVLING PD\ QRW UHVHULFW

VSHHFK ~ VLP'SO\ EHFDXVH LIl ILQGV WKH YLHZV H[SUHWHG R EH DEKRWHQW = 3>,6Q WKH DEVHQFH
RI DQ\ GLVUXSILRQ RI FDPSXV RUGHU RU LQIHUIHUHQFH ZLIK WKH ULIKIV RI RIKHUWV = IKH 6XSUHPH &RXUN
H[SODLQHG D XQLYHUWLIN FDQQRI 3SURVFULEH™ VSHHFK EDVHG RQ LIV FRQIHQI==3QR PDIHU KRZ
RIIHQVLYH WR JRRG WDWH"™ IIKH VSHHFK PD\ EH Id. DV Q 7KH HLWIF SPHQGPHQI IIKH
6XSUHPH &RXUI REVHUYHG 30HDYHV QR URRP IRU WKH RSHUDILRQ RI D GXD0 WIDQGDUG LQ WKH DFDGHPLF
FRPPXQUIN ZLIK UHVSHFIIR IKH FRQIHQW RI VSHHFK ~ 1d. DI

,Q Ward ZH UHLIHUDIHG Papishfv DGPRQUILRQ DJDLQW FRQIHQI-EDVHG GLVFULPLQDILRQ EN\
XQLYHUVLILHV DQG LQ VR GRLQJ LGHQILILHG ZKHQ D XQLYHUVLIN RYHUVIHSV LIV DXWKRULIN\ #R GLVFLSOLQH
VIXGHQIl VSHHFK ) GDI 7KHUH D JUDGXDIIH VIXGHQI VIXG\LQJ FRXQVHILQJ ZDV H[SHIOHG IRU
UHTXHWILQJ WKDW D FOLHQW VHHNLQJ FRXQVHOLQJ DERXH D VDPH-VH[ UHODILRQVKLS EH UHDWLJQHG 1d. Dii

+ 7KH VIXGHQW DOOHJHG WKDW KHU H[SXOVLRQ 3YLRODIHG KHU IUHH-VSHHFK DQG 1UHH-H[HUFLVH
ULJIKIV" WKH GHIHQGDQIV FRXQIHUHG UKD WKH VIXGHQIfV FRQGXFII YLRODIHG WKH FRGH RI HIKLFV 1d. DI

+
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SKRVHLOLIN™ IR lIKH SODLQILITYV UHOLILRXV VSHHFK QRII D 0HJLILPDIH SHGDJRJLFDO SXUSRVH ZDV WKH FDXVH
RI WKH SODLQULITV H[SXOVLRQ ZH UHYHUVHG Id.Di %

5SHDG IIRJHIKHU IKHVH FDVHV SURYLGHG 1DLU ZDUQLQJ WR GHIHQGDQIV WKDII ® LHLfV VSHHFK DV
FKDUDFIHUL]JHG LQ KHU FRPSIDLQW ==RII-FDPSXV  RQULQH SVHXGRQ\PRXV VRFLD0 PHGLD SRVIV
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SURIHWLRQDOLYP SROLF\ FRX0G VHUYH D SHGDJRJLFDO SXUSRVH LI VIXGHQIV DUH XQDZDUH RI LIV
HILVIHQFH

%DVHG RQ " LHLIV FRPSODLQH WKH &RUHJIH{V WHDWPHQI RI KHU VSHHFK FOHDUON IUDQVJUHVVHG IIKH
VFKRROV DXWKRULIN = LHL DOOHJHV WKDW KHU VSHHFK GLG QRW FRQFHUQ KHU FRXUVHV FODVWPDIHV RU
VFKRRO QRU GLG LIl KDYH DQ\ GLVUXSILYH HIIHFI RQ VFKRRO DFILYLILHV ) XUKHU = LHL DOOHJHV WKDW VKH
QHYHU UHFHLYHG IKH SURTHVVLRQDOLYP SROLFLHV WKDW JDYH ULVH IR KHU SXQLVKPHQI ,Q = LHLIV FDVH IIKHQ
KH SURIHVWLRQDOLVP SROLFLHV VHUYHG QR SHGDJRJLFDO SXUSRVH  Ward FOHDUON\ HVIDEOLVKHG WKDW ™ LHLV
VSHHFK DV DOOHJHG ZDV EH\RQG WKH SXUYLHZ RI KHU HGXFDIRUV] FRQIURO  SBll IKLV VIDIH ZH QHHG QRI
GHFLGH ZKHIKHU IIKH SROLFLHV DFIIXDOO\ WUDFNHG WKH QRUPV RI WKH SURIHWLRQ RU ZHUH IRR YDJXH IR
SURYLGH " LHL ZLWK VXTILFLHQN QRILFH RI SURKLELIHG FRQGXFH

$V IRV Papish DQG Reno GHIHQGDQIV DUIXH WKDIl IKH ULJKIV GHVFULEHG LQ WKRVH EDVHV DUH
GHILQHG DIf D KLIK DHYHO RI JHQHUDOL\  6IDQGLQJ DORQH WKLV PDN\ ZH00 EH WXH %XIl Papish KHIG IKDI
XQLYHUVLILHV FDQQRI SXQLVK D VIXGHQ VROHON EDVHG RQ IIKH FRQIHQ R1 KHU VSHHFK 86 DI
$QG E\ HWDEQLVKLQJ KD IKH LUV SPHQGPHQH GRHV QRI GLITHUHQILDIH EHIZHHQ RQULQH DQG RINOLQH
VSHHFK Reno H[IHQGHG PapishfV SURIHFILRQV IR RQILQH VIXGHQH VSHHFK 86D + 0

(16 of 18)
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7KDI ZH VLW DIl WKH SX0H E VIDJH EHDUW UHSHDILQJ  2IWHQILPHV ZH QHHG D 1X00HU
IDFIXDO SLFWXUH WR GHILQH WKH FRQIRXUW RI IKH ULJKI DW LWXH WR GHIHUPLQH LI LW ZDV FOHDUO\

HVIDEOLVKHG see Anders ) G D HVSHFLDOO\ VR LQ WKH LU $PHQGPHQI FRQIHLW
Evans-Marshall v. Board of Education of Tipp City Exempted Village School District ) G
* IK &LV 6XMRQ - FRQFXUULQJ Bl IKLV SRLQII ZH DFFHSI = LHL{V ZH00-SOHDGHG

DOOHJIDILRQV DV WUXH ~ 7KRVH DOOHJIDWLRQV GLVFODLP UHFHLSH RU NQRZOHGJH RI WKH SURIHWLRQDILVP
SROLF\ XQGHU ZKLFK =LHL ZDV SXUSRWHGO\ GLVFLSOILQHG 6R ZH FDQQRW Dif WKLV WDJH FUHGLY WKH
&RIOHJIH{V FIDLPHG SHGDJIRJLFDO SXUSRVHV ZKHQ Lif LV SODXVLEO\ DOOHJHG WKH\ ZHUH XQNQRZQ #R = LHL
$V IKH UHFRUG GHYHORSV LI PD\ UHYHDO WKDW = LHLYV VSHHFK ZDV QRII FOHDUO\ SURIHFIHG
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UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

No. 23-5771

KIMBERLY DIEI, FILED
Sep 17, 2024

Plaintiff - Appellant,
KELLY L. STEPHENS, Clerk

V.

RANDY BOYD, et al.,
Defendants - Appellees.

Before: LARSEN, READLER, and DAVIS, Circuit Judges.

JUDGMENT

On Appeal from the United States District Court
for the Western District of Tennessee at Memphis.

THIS CAUSE was heard on the record from the district court and was argued by counsel.
IN CONSIDERATION THEREOF, it is ORDERED that the judgment of the district court is

AFFIRMED IN PART, REVERSED IN PART, and REMANDED for further proceedings consistent
with the opinion of this court.

ENTERED BY ORDER OF THE COURT
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Kelly L. Stephens, Clerk
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