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No. 23-5771 

 

Appeal from the United States District Court for the Western District of Tennessee at Memphis. 

No. 2:21-cv-02071²John Thomas Fowlkes, Jr., District Judge. 
 

Argued:  May 2, 2024 

Decided and Filed:  September 17, 2024 

Before:  LARSEN, READLER, and DAVIS, Circuit Judges. 

_________________ 

COUNSEL 

ARGUED:  Greg H. Greubel, FOUNDATION FOR INDIVIDUAL RIGHTS AND 

EXPRESSION, Philadelphia, Pennsylvania, for Appellant.  Caitlyn Luedtke Elam, 

UNIVERSITY OF TENNESSEE, Knoxville, Tennessee, for Appellees.  ON BRIEF:  Greg H. 

Greubel, Katlyn A. Patton, JT Morris, Paul A. Ruiz, FOUNDATION FOR INDIVIDUAL 

RIGHTS AND EXPRESSION, Philadelphia, Pennsylvania, for Appellant.  Caitlyn Luedtke 

Elam, UNIVERSITY OF TENNESSEE, Knoxville, Tennessee, for Appellees.  Jennifer 

Safstrom, VANDERBILT LAW SCHOOL, Nashville, Tennessee, for Amicus Curiae. 

_________________ 

OPINION 

_________________ 

CHAD A. READLER, Circuit Judge.  While enrolled in pharmacy school, Kimberly Diei 

was the subject of professionalism complaints regarding her social media posts.  Following an 

> 
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investigation, a committee at the school voted to expel Diei.  She responded by filing suit under 42 

U.S.C. § 1983, primarily asserting violations of the First Amendment.  The district court dismissed 

'LHL¶V� FRPSODLQW�� �%HFDXVH�VKH�SODXVLEO\�DOOHJHG�D� IUHH� VSHHFK�YLRODWLRQ��ZH� UHYHUVH� LQ�SDUW� DQG�

remand. 

I. 

.LPEHUO\�'LHL�HQUROOHG�DW�WKH�8QLYHUVLW\�RI�7HQQHVVHH�+HDOWK�6FLHQFH�&HQWHU�&ROOHJH�RI�

3KDUPDF\�WR�SXUVXH�D�GRFWRUDWH�LQ�SKDUPDF\���$W�WKH�WLPH��'LHL�PDLQWDLQHG�VRFLDO�PHGLD�DFFRXQWV�

XQGHU�WKH�SVHXGRQ\P�³.LPP\.DVL�´�ZKHUH�VKH�SRVWHG�DERXW�VRQJ�O\ULFV��IDVKLRQ��DQG�VH[XDOLW\���

$FFRUGLQJ� WR� 'LHL�� KHU� VRFLDO� PHGLD� SRVWV� QHLWKHU� LGHQWLILHG� KHU� ³DV� D� &ROOHJH� RI� 3KDUPDF\�

VWXGHQW´�QRU�³LQGLFDWHG�DQ\�DIILOLDWLRQ�ZLWK�WKH�8QLYHUVLW\�RI�7HQQHVVHH�´��7KRVH�DFFRXQWV�ZRXOG�

QHYHUWKHOHVV�SXW�'LHL�DW�WKH�FHQWHU�RI�D�VFKRRO�LQYHVWLJDWLRQ���� 

-XVW� D� PRQWK� LQWR� KHU� VWXGLHV�� 'LHL� ZDV� LQIRUPHG� E\� &KULVWD� *HRUJH�� &KDLU� RI� WKH�
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GRFXPHQW� WKDW�PLJKW�QRUPDOO\� UHIOHFW�D�PDWWHU� DSSURSULDWH� IRU� MXGLFLDO�QRWLFH��DW� WKLV� VWDJH��ZH�

PXVW� DFFHSW� 'LHL¶V� SODXVLEOH� DOOHJDWLRQV� DV� WUXH�� � 1RU� ZDV� WKH� +DQGERRN� ³UHIHUUHG� WR� LQ� WKH�

&RPSODLQW´�DQG�³FHQWUDO´�WR�LWV�FODLPV��EHFDXVH�'LHL�VSHFLILFDOO\�DOOHJHV�WKDW�VKH�QHYHU�UHFHLYHG�

WKRVH�SROLFLHV�QRU�ZDV�WROG�ZKLFK�VSHFLILF�YLRODWLRQV�IRUPHG�WKH�EDVLV�IRU�KHU�GLVFLSOLQH���:KLOH�D�

FRXUW� PD\� UHO\� XSRQ� ³GRFXPHQWV� LQWHJUDO� WR� WKH� FRPSODLQW � � � LW� PXVW� DOVR� EH� FOHDU� WKDW� WKHUH�

H[LVW�QR�PDWHULDO�GLVSXWHG� LVVXHV�RI� IDFW� UHJDUGLQJ� WKH� UHOHYDQFH�RI� WKH�GRFXPHQWV�´� � Ouwinga 

v. Benistar 419 Plan Servs., Inc.� ����)��G������������WK�&LU���������Vee also Moyer v. Gov’t Emp. 

Ins. Co.� 1R����-�����������:/����������DW�����WK�&LU��$XJ�������������³$�GLVWULFW�FRXUW�VKRXOG�

QRW�UHO\�RQ�GRFXPHQWV�DW�WKH�PRWLRQ-WR-GLVPLVV�VWDJH�LI�WKHLU�DXWKHQWLFLW\�LV�GLVSXWHG�´����7DNLQJ�

'LHL¶V�SODXVLEOH�DOOHJDWLRQV�DV�WUXH²ZKLFK�ZH�PXVW�GR�LQ�D�5XOH����E�����VHWWLQJ²ZH�FDQQRW��DV�

GLG�WKH�GLVWULFW�FRXUW��LQFRUSRUDWH�WKH�+DQGERRN¶V�SROLFLHV�E\�UHIHUHQFH�LQWR�'LHL¶V�FRPSODLQW��DV�

VKH�ZDV�XQIDPLOLDU�ZLWK�WKHP�DW�WKH�WLPH�RI�ILOLQJ��� 

2WKHU�H[KLELWV�DOVR�IHOO�RXWVLGH�WKH�QDUURZ�H[FHSWLRQV�WR�5XOH����G����6WDUW�ZLWK�D�SDLU�RI�

SOHGJHV�'LHL�SXUSRUWHGO\�VLJQHG�VWDWLQJ�WKDW�VKH�UHYLHZHG�DQG�ZRXOG�IROORZ�WKH�SURIHVVLRQDOLVP�

SROLFLHV���'LHL�OLNHZLVH�TXHVWLRQV�WKH�UHOHYDQFH�RI�WKHVH�GRFXPHQWV���7R�KHU�PLQG��WKH�GRFXPHQW�

VKH�SXUSRUWHGO\�VLJQHG�GLG�QRW�UHIHUHQFH�WKH�SROLF\�WKH�&ROOHJH�ODWHU�FODLPHG�IRUPHG�WKH�EDVLV�IRU�

KHU�GLVFLSOLQH���$QG�KHUH�DJDLQ��'LHL�QHYHU�UHIHUUHG�WR�WKH�SOHGJHV�LQ�KHU�FRPSODLQW���:H�WKXV�VHH�

QR� EDVLV� WR� FRQVLGHU� WKH� SOHGJHV� LQ� UXOLQJ� RQ� D� 5XOH� ���E����� PRWLRQ�� � 7KH� VDPH� LV� WUXH� IRU�

VFUHHQVKRWV�RI�'LHL¶V�VRFLDO�PHGLD�SRVWV�IURP�WKH������LQYHVWLJDWLRQ���'LHL�DOOHJHG�WKDW�VKH�QHYHU�

UHFHLYHG� RU� UHYLHZHG� WKHP�� DQG�� UHJDUGOHVV�� WKH� ����� LQYHVWLJDWLRQ� LV� QRW� WKH� VXEMHFW� RI�'LHL¶V�

ODZVXLW���7KXV��DW�D�PLQLPXP��WKHLU�FRQWHQW�ZDV�QRW�³FHQWUDO�WR�>KHU@�FODLPV�´ 

7KH� UHPDLQLQJ� GRFXPHQWV�� VXFK� DV� VFUHHQVKRWV� RI� SRVWV� IURP� WKH� ����� LQYHVWLJDWLRQ��

DGPLWWHGO\�IHOO�FORVHU�WR�WKH�OLQH���%XW�HYHQ�DVVXPLQJ�WKRVH�ZHUH�SURSHUO\�FRQVLGHUHG��ZH�EHOLHYH�

WKDW��RQ�EDODQFH��WKH�GLVWULFW�FRXUW�HUUHG�E\�UHYLHZLQJ�DQG�UHO\LQJ�RQ�WKH�RWKHU�H[KLELWV���$QG�GXH�

WR�WKLV�HUURU��'LHL�ZDV�QRW�DOORZHG�WR�FRQGXFW�GLVFRYHU\��PHDQLQJ�VKH�GLG�QRW�KDYH�DQ�RSSRUWXQLW\�

WR� FRXQWHU� WKRVH� LWHPV�ZLWK�RWKHU� HYLGHQFH�� �See Bates�� ����)��G�DW� �����Max Arnold & Sons, 

LLC v. W.L. Hailey & Co.������)��G������������WK�&LU�������� 

+RZ��WKHQ��VKRXOG�ZH�SURFHHG"��:H�FRXOG�UHPDQG�WR�DOORZ�WKH�GLVWULFW�FRXUW�WR�UHFRQVLGHU�

GHIHQGDQWV¶� PRWLRQV� ZLWKRXW� UHIHUHQFH� WR� WKH� MXVW-GLVFXVVHG� H[KLELWV�� � See Hurd v. District of 
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Columbia�� ���� )��G� ����� ���±��� �'�&�� &LU�� ������� �$W� WKH� VDPH� WLPH�� EHFDXVH� ZH� UHYLHZ� D�

5XOH ���E�����UXOLQJ�GH�QRYR��BNA Assocs. LLC v. Goldman Sachs Specialty Lending Grp., L.P.��

��� )��WK� ������ ����� ��WK� &LU�� ������� ZH� FRXOG� UHYLHZ� WKH� PHULWV� RI� 'LHL¶V� UHPDLQLQJ� FODLPV��

GLVUHJDUGLQJ�WKH�LQDSSURSULDWH�DWWDFKPHQWV���Cf. Bates������)��G�DW������QRWLQJ�WKDW�DQ�DSSHOODWH�

FRXUW�PD\�UHYLHZ�D�FRPSODLQW�³ZLWKRXW�UHIHUHQFH�WR�DQ\�H[WUDQHRXV�PDWWHUV´��TXRWLQJ��&�&KDUOHV�

$��:ULJKW�HW�DO���Federal Practice and Procedure�� ������DW������G�HG��6XSS������������6HHLQJ�QR�

SUHMXGLFH�WR�WKH�SDUWLHV�LQ�WKDW�ODWWHU�DSSURDFK��ZH�WXUQ�WR�WKH�PHULWV�RI�'LHL¶V�FODLPV�� 

&�� � 7KH\� WDNH� WZR� IRUPV�� � 7KH� ILUVW� LV� DQ� DV-DSSOLHG� )LUVW�$PHQGPHQW� FKDOOHQJH�� WKH�

VHFRQG� D� )LUVW� $PHQGPHQW� UHWDOLDWLRQ� FODLP�� � 7KH� WZR� KDYH� FRQVLGHUDEOH� RYHUODS�� � %XW�

GLIIHUHQFHV� UHPDLQ�� � &KLHI� DPRQJ� WKHP�� WKH� UHWDOLDWLRQ� FODLP� FRQFHUQV� VXEMHFWLYH� PRWLYHV��

ZKHUHDV� WKH� DV-
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FRPSODLQW�LQ�WKH�OLJKW�PRVW�IDYRUDEOH�WR�>'LHL@�DQG�DFFHSW�DOO�DOOHJDWLRQV�DV�WUXH�´�EXW�ZH�QHHG�QRW�

³DFFHSW�DV� WUXH�XQZDUUDQWHG�IDFWXDO� LQIHUHQFHV�´� �Elec. Merch. Sys. LLC�v. Gaal�����)��WK������

������WK�&LU���������FLWDWLRQV�RPLWWHG���FOHDQHG�XS�� 

Protected Speech.��7KH�)LUVW�$PHQGPHQW��DSSOLFDEOH�WR�WKH�VWDWHV�WKURXJK�WKH�)RXUWHHQWK�

$PHQGPHQW�� SURKLELWV� WKH� JRYHUQPHQW� IURP� ³DEULGJLQJ� WKH� IUHHGRP� RI� VSHHFK�´� � See Ward 

v. Polite�� ���� )��G� ����� ���� ��WK� &LU�� ������� �7R� WKDW� HQG�� ³>W@KH� IUHH-VSHHFK� FODXVH� JHQHUDOO\�

SURKLELWV� VXSSUHVVLQJ�VSHHFK� µEHFDXVH�RI� LWV�PHVVDJH�¶´� � Id.� �TXRWLQJ�Rosenberger v. Rector & 

Visitors of Univ. of Va.������8�6���������������������7KLV�SURKLELWLRQ�DSSOLHV�LQ�WKH�SXEOLF-VFKRRO�

VHWWLQJ²LQFOXGLQJ� SXEOLF� XQLYHUVLWLHV²DV� WKRVH� HQWLWLHV� DUH� DUPV� RI� WKH� JRYHUQPHQW�� � Id.�

�FLWDWLRQ�RPLWWHG����<HW�)LUVW�$PHQGPHQW�IUHHGRPV�DUH�VRPHZKDW�FRQVWUDLQHG�LQ�WKH�HGXFDWLRQDO�

FRQWH[W���See Mahanoy Area Sch. Dist. v. B. L. ex rel. Levy������8�6��������������������*HQHUDOO\�

VSHDNLQJ��³VWXGHQWV�GR�QRW�µVKHG�WKHLU�FRQVWLWXWLRQDO�ULJKWV�WR�IUHHGRP�RI�VSHHFK�RU�H[SUHVVLRQ�¶�

HYHQ�µDW�WKH�VFKRROKRXVH�JDWH�¶´��Id.��TXRWLQJ�Tinker v. Des Moines Indep. Cmty. Sch. Dist.������

8�6���������������������$W�WKH�VDPH�WLPH��SXEOLF�KLJK�VFKRROV�DQG�XQLYHUVLWLHV�KDYH�FRQVLGHUDEOH�

DXWKRULW\�WR�FRQWURO�VWXGHQW�VSHHFK�LQ�OLJKW�RI�WKH�SHGDJRJLFDO�UROHV�RI�WKRVH�LQVWLWXWLRQV���See id.�

DW����±����VXPPDUL]LQJ�WKH�FDWHJRULHV�RI�VWXGHQW�VSHHFK�UHVWULFWLRQV���see also Ward������)��G�DW�

���� �FROOHFWLQJ� FDVHV��� � 7KDW� LV� QRW� WR� VD\� WKH� )LUVW�$PHQGPHQW� QHFHVVDULO\� DIIRUGV� WKH� VDPH�

SURWHFWLRQ�WR�VSHHFK�E\�D�KLJK�VFKRRO�IUHVKPDQ�DV�LW�GRHV�WR�D�JUDGXDWH�VWXGHQW���5DWKHU��WKH�)LUVW�

$PHQGPHQW�SHUPLWV� WHDFKHUV��DGPLQLVWUDWRUV��DQG�FRXUWV� WR�FRQVLGHU� WKH�³µOHYHO�RI�PDWXULW\¶�RI�

WKH�VWXGHQW�´� �Ward������)��G�DW������see also�Mahanoy������8�6��DW�����Q�����������$OLWR��-���

FRQFXUULQJ����� 

7KH�6XSUHPH�&RXUW�KDV�GLUHFWHG�XV�LQ�ZHLJKLQJ�WKHVH�FRPSHWLQJ�LQWHUHVWV���³>6@FKRROV�´�

ZH�XQGHUVWDQG��³KDYH�D�VSHFLDO�LQWHUHVW�LQ�UHJXODWLQJ�VSHHFK�WKDW�PDWHULDOO\�GLVUXSWV�FODVVZRUN�RU�

LQYROYHV� VXEVWDQWLDO� GLVRUGHU� RU� LQYDVLRQ� RI� WKH� ULJKWV� RI� RWKHUV�´� � Mahanoy�� ���� 8�6�� DW� ����

�FOHDQHG�XS��� �%XW� ³WKH� OHHZD\� WKH�)LUVW�$PHQGPHQW�JUDQWV� WR� VFKRROV� LQ� OLJKW� RI� WKHLU� VSHFLDO�

FKDUDFWHULVWLFV� LV�GLPLQLVKHG´�ZKHQ� WKH�VSHHFK�DW� LVVXH�RFFXUV�RII�FDPSXV�� � Id.�DW������ �³>7@KH�

OHVV�WKH�VSHHFK�KDV�WR�GR�ZLWK�WKH�FXUULFXOXP�DQG�VFKRRO-VSRQVRUHG�DFWLYLWLHV��WKH�OHVV�OLNHO\�DQ\�

VXSSUHVVLRQ�ZLOO�IXUWKHU�D�µOHJLWLPDWH�SHGDJRJLFDO�FRQFHUQ>@�¶�ZKLFK�LV�ZK\�WKH�)LUVW�$PHQGPHQW�

SHUPLWV�VXSSUHVVLRQ�XQGHU�WKRVH�FLUFXPVWDQFHV�RQO\�LI�WKH�VSHHFK�FDXVHV�µVXEVWDQWLDO�GLVUXSWLRQ�
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GLVWLQJXLVKDEOH�� � ,Q� WKDW� FDVH�� D� VWXGHQW�ZDV� UHPRYHG� IURP�D�QXUVLQJ�SURJUDP�DIWHU� WKH� VFKRRO�

UHFHLYHG�FRPSODLQWV�DERXW�KLV�RQOLQH�SRVWV�� �����)��G�DW������ �<HW� WKRVH�SRVWV�� LW�EHDUV�QRWLQJ��

ZHUH� DERXW� WKH� VFKRRO�� ZHUH� GLUHFWHG� DW� RWKHU� VWXGHQWV� LQ� WKH� SURJUDP�� DQG� FDXVHG� PDWHULDO�

GLVUXSWLRQ�WR�WKH�³HGXFDWLRQDO�H[SHULHQFH�´��Id.�DW����±���� 

)LQDOO\��UHFDOO�WKDW�'LHL�KDV�DOOHJHG�WKDW�VKH�ZDV�QHYHU�SURYLGHG�ZLWK�WKH�SURIHVVLRQDOLVP�

SROLFLHV�WKDW�IRUPHG�WKH�EDVLV�IRU�KHU�GLVFLSOLQH��HYHQ�ZKHQ�VKH�DVNHG���6R�WKRVH�SROLFLHV�DUH�QRW�

SURSHUO\�EHIRUH�XV���,W�LV�WKXV�GLIILFXOW��DW�WKLV�VWDJH�RI�WKH�OLWLJDWLRQ��IRU�XV�WR�FUHGLW�WKH�&ROOHJH¶V�

FODLP�RI�D�SHGDJRJLFDO�SXUSRVH���)RU�LQVWDQFH��WKH�&ROOHJH�DVVHUWV�DQ�LQWHUHVW�LQ�WHDFKLQJ�VWXGHQWV�

WR�FRPSO\�ZLWK�WKH�³SURIHVVLRQDO�VWDQGDUGV�WKDW�SUDFWLFLQJ�7HQQHVVHH�SKDUPDFLVWV�OLYH�DQG�ZRUN�

XQGHU�����GD\V�D�\HDU�´� �3HUKDSV�VR�� �%XW�EHFDXVH�ZH�KDYH�QR�UHFRUG�DW� WKLV�SRLQW�ZKHWKHU�WKH�

&ROOHJH� HYHU� LPSDUWHG� VXFK� VWDQGDUGV��ZH� FDQQRW� PDNH� WKDW� MXGJPHQW�� �$QG� HYHQ� ZHUH� ZH� WR�

DJUHH�WKDW�DQ�LQWHUHVW�LQ�WHDFKLQJ�SURIHVVLRQDOLVP�PD\�VRPHWLPHV�OHJLWLPDWHO\�FXUWDLO�D�VWXGHQW¶V�

VSHHFK�� WKH� LQWHUHVW� HYDSRUDWHV� HQWLUHO\� LI� WKH� &ROOHJH¶V� SURIHVVLRQDOLVP� UHJXODWLRQV� EHDU� OLWWOH�

UHVHPEODQFH�WR�WKRVH�RI�WKH�SURIHVVLRQ���$JDLQ��DVVHVVLQJ�WKDW�UHODWLRQVKLS�ZRXOG�UHTXLUH�QRW�RQO\�

DFFHVV�WR�WKH�SROLFLHV��EXW�DOVR�D�VHQVH�RI�KRZ�WKH\�DUH�HQIRUFHG���1HLWKHU�LQTXLU\�LV�RQH�ZH�FDQ�

SHUIRUP� RQ� WKH� EDVLV� RI� WKH� FRPSODLQW� DORQH�� � $W� ERWWRP�� 'LHL� KDV� DGHTXDWHO\� DOOHJHG� WKDW�

GHIHQGDQWV�ODFNHG�D�³OHJLWLPDWH�SHGDJRJLFDO�FRQFHUQ>@´�MXVWLI\LQJ�UHJXODWLRQ�RI�KHU�RII-FDPSXV��

RQOLQH��SVHXGRQ\PRXV�VSHHFK�DERXW�WRSLFV�XQUHODWHG�WR�WKH�&ROOHJH�RI�3KDUPDF\�WKDW�FDXVHG�QR�

GLVUXSWLRQ���Ward������)��G�DW������TXRWLQJ�Tinker������8�6��DW�������see also Mahanoy������8�6��

DW����� 

Adverse Action���1H[W��ZH�FRQVLGHU�ZKHWKHU�WKH�FRPSODLQW�DOOHJHV�WKDW�GHIHQGDQWV�WRRN�DQ�

DGYHUVH�DFWLRQ�DJDLQVW�'LHL�WKDW�FDXVHG�KHU�WR�³VXIIHU�DQ�LQMXU\�WKDW�ZRXOG�OLNHO\�FKLOO�D�SHUVRQ�RI�

RUGLQDU\� ILUPQHVV� IURP�FRQWLQXLQJ� WKDW�DFWLYLW\�´� �McElhaney�����)��WK�DW������ �7R�VDWLVI\� WKLV�

HOHPHQW��³WKH�GHWHUUHQW�HIIHFW�RQ�VSHHFK�µQHHG�QRW�EH�JUHDW�¶´��Anders v. Cuevas������)��G�������

����� ��WK� &LU�� ������ �TXRWLQJ� Thaddeus-X v. Blatter�� ���� )��G� ����� ���� ��WK� &LU�� ������ �HQ�

EDQF�����$QG�KHUH��'LHL�SODXVLEO\�DOOHJHG�WKDW�GHIHQGDQWV¶�DFWLRQV�ZHUH�VXIILFLHQWO\�FKLOOLQJ���$IWHU�

WKH�&RPPLWWHH�WZLFH�LQYHVWLJDWHG�KHU�DQG�RQFH�YRWHG�WR�H[SHO�KHU��VKH�VD\V��VKH�IHDUHG�WKDW�KHU�

FRQWLQXHG�VSHHFK�FRXOG�FRPSURPLVH�KHU�SURIHVVLRQDO�VWXGLHV� 
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7KRVH�DOOHJDWLRQV�FRPSDUH�IDYRUDEO\�WR�Speech First, Inc. v. Schlissel������)��G�������WK�

&LU�� ������� � 7KHUH�� ZH� IRXQG� WKH� VWXGHQW� SODLQWLIIV�� GHVSLWH� QHYHU� EHLQJ� SXQLVKHG� E\� WKH�
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DQG��LQ�WKH�HQG��LQDSSRVLWH��DV�LW�LQYROYHG�D�GXH�SURFHVV��QRW�)LUVW�$PHQGPHQW��FODLP�DERXW�WKH�

DGHTXDF\�RI�D�JUDGXDWH�VFKRRO¶V�GLVFLSOLQDU\�SURFHVV���See id.�DW����±��� 

$OO�WROG��DW�WKLV�HDUO\�VWDJH��ZH�DFFHSW�'LHL¶V�SODXVLEOH�DOOHJDWLRQV�WKDW�WKH�LQYHVWLJDWLRQV�

DQG�H[SXOVLRQ�ZHUH�VXIILFLHQW�WR�FKLOO�D�SHUVRQ�RI�RUGLQDU\�ILUPQHVV� 

Clearly Established�� �)LQDOO\��GHIHQGDQWV�DUJXH�WKDW��HYHQ�LI� WKH�FRPSODLQW�IDLUO\�DOOHJHV�

XQFRQVWLWXWLRQDO� FRQGXFW� RQ� WKHLU� SDUW�� WKH\� DUH� HQWLWOHG� WR� TXDOLILHG� LPPXQLW\� EHFDXVH� 'LHL¶V�

ULJKWV�ZHUH�QRW�³µFOHDUO\�HVWDEOLVKHG¶�DW�WKH�WLPH�RI�WKH�FKDOOHQJHG�FRQGXFW�´��Ashcroft v. al-Kidd��

����8�6�������������������FLWDWLRQ�RPLWWHG����2Q�WKLV�IURQW��LW�EHDUV�QRWLQJ�WKH�SUHVHQW�SURFHGXUDO�

SRVWXUH²D� 5XOH� ���E����� PRWLRQ� WR� GLVPLVV�� � 7KDW� IDFW� FDQ� EH� GHFLVLYH�� � )RU� ³>D@OWKRXJK� DQ�

RIILFHU¶V�HQWLWOHPHQW�WR�TXDOLILHG�LPPXQLW\�LV�D� WKUHVKROG�TXHVWLRQ�WR�EH�UHVROYHG�DW� WKH�HDUOLHVW�

SRVVLEOH� SRLQW�� WKDW� SRLQW� LV� XVXDOO\� VXPPDU\� MXGJPHQW�´� JLYHQ� WKH� UHFRUG� GHYHORSPHQW� WKDW�

W\SLFDOO\� RFFXUV� GXULQJ� GLVFRYHU\�� � Anders�� ���� )��G� DW� ����� �LQWHUQDO� TXRWDWLRQ� PDUNV� DQG�

FLWDWLRQ�RPLWWHG����� 

(LWKHU�ZD\��FOHDUO\�HVWDEOLVKHG�ODZ�³VKRXOG�QRW�EH�GHILQHG�DW�D�KLJK�OHYHO�RI�JHQHUDOLW\�´��

White v. Pauly�� ���� 8�6�� ���� ��� ������� �SHU� FXULDP�� �LQWHUQDO� TXRWDWLRQ� PDUNV� DQG� FLWDWLRQ�

RPLWWHG��� � $Q� ³H[LVWLQJ� SUHFHGHQW´� PXVW� SODFH� WKH� FRQWRXUV� RI� WKH� ULJKW� ³EH\RQG� GHEDWH�´��

Mullenix v. Luna������8�6����������������SHU�FXULDP���TXRWLQJ�Ashcroft������8�6��DW��������+HUH��
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H[SHOOHG�IRU�GLVWULEXWLQJ�D�QHZVSDSHU�RQ�FDPSXV�³FRQWDLQLQJ�IRUPV�RI�LQGHFHQW�VSHHFK�´� � Id.�DW�

����� �:KHQ� WKH� VWXGHQW� VXHG�� WKH� GLVWULFW� FRXUW� GLVPLVVHG� WKH� FDVH�� � Id.� DW� ����� �7KH� FRXUW� RI�

DSSHDOV� DIILUPHG�� UHDVRQLQJ� WKDW� ³IUHHGRP� RI� H[SUHVVLRQ´� RQ� D� XQLYHUVLW\� FDPSXV� PD\� EH�

³VXERUGLQDWHG�WR�RWKHU�LQWHUHVWV�VXFK�DV � � � FRQYHQWLRQV�RI�GHFHQF\�´��Id.��FLWDWLRQ�RPLWWHG���� 

7KH� 6XSUHPH� &RXUW� UHYHUVHG�� � Id.� DW� ����� � 3UHFHGHQW�� LW� VDLG�� ³PD>GH@� LW� FOHDU´� WKDW�

XQLYHUVLWLHV�FDQQRW�UHO\�RQ�³FRQYHQWLRQV�RI�GHFHQF\´�DORQH�WR�VWLIOH�SURWHFWHG�VSHHFK���Id. DW������

see, e.g.��Healy v. James������8�6����������±�����������³>$�SXEOLF�XQLYHUVLW\@�PD\�QRW�UHVWULFW�

VSHHFK � � � VLPSO\�EHFDXVH�LW�ILQGV�WKH�YLHZV�H[SUHVVHG � � � WR�EH�DEKRUUHQW�´����³>,@Q�WKH�DEVHQFH�

RI�DQ\�GLVUXSWLRQ�RI�FDPSXV�RUGHU�RU�LQWHUIHUHQFH�ZLWK�WKH�ULJKWV�RI�RWKHUV�´�WKH�6XSUHPH�&RXUW�

H[SODLQHG�� D� XQLYHUVLW\� FDQQRW� ³SURVFULEH´� VSHHFK� EDVHG� RQ� LWV� FRQWHQW²³QR� PDWWHU� KRZ�

RIIHQVLYH� WR� JRRG� WDVWH´� WKH� VSHHFK� PD\� EH�� � Id.� DW� ���� 	� Q���� � 7KH� )LUVW� $PHQGPHQW�� WKH�

6XSUHPH�&RXUW�REVHUYHG��³OHDYHV�QR�URRP�IRU�WKH�RSHUDWLRQ�RI�D�GXDO�VWDQGDUG�LQ�WKH�DFDGHPLF�

FRPPXQLW\�ZLWK�UHVSHFW�WR�WKH�FRQWHQW�RI�VSHHFK�´��Id.�DW����� 

,Q� Ward�� ZH UHLWHUDWHG� Papish¶V� DGPRQLWLRQ� DJDLQVW� FRQWHQW-EDVHG� GLVFULPLQDWLRQ� E\�

XQLYHUVLWLHV� DQG�� LQ� VR� GRLQJ�� LGHQWLILHG� ZKHQ� D� XQLYHUVLW\� RYHUVWHSV� LWV� DXWKRULW\� WR� GLVFLSOLQH�

VWXGHQW�VSHHFK�������)��G�DW�������7KHUH��D�JUDGXDWH�VWXGHQW�VWXG\LQJ�FRXQVHOLQJ�ZDV�H[SHOOHG�IRU�

UHTXHVWLQJ� WKDW�D�FOLHQW�VHHNLQJ�FRXQVHOLQJ�DERXW�D�VDPH-VH[�UHODWLRQVKLS�EH� UHDVVLJQHG�� � Id.�DW�

���±���� � 7KH� VWXGHQW� DOOHJHG� WKDW� KHU� H[SXOVLRQ� ³YLRODWHG� KHU� IUHH-VSHHFK� DQG� IUHH-H[HUFLVH�

ULJKWV´�� WKH�GHIHQGDQWV� FRXQWHUHG� WKDW� WKH� VWXGHQW¶V� FRQGXFW�YLRODWHG� WKH�FRGH�RI� HWKLFV�� � Id.� DW�

���±
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³KRVWLOLW\´�WR�WKH�SODLQWLII¶V�UHOLJLRXV�VSHHFK��QRW�D�OHJLWLPDWH�SHGDJRJLFDO�SXUSRVH��ZDV�WKH�FDXVH�

RI�WKH�SODLQWLII¶V�H[SXOVLRQ��ZH�UHYHUVHG���Id.�DW����±�������� 

5HDG� WRJHWKHU�� WKHVH� FDVHV� SURYLGHG� IDLU� ZDUQLQJ� WR� GHIHQGDQWV� WKDW� 'LHL¶V� VSHHFK� �DV�

FKDUDFWHUL]HG� LQ� KHU� FRPSODLQW�²RII-FDPSXV�� RQOLQH�� SVHXGRQ\PRXV� VRFLDO� PHGLD� SRVWV��
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SURIHVVLRQDOLVP� SROLF\� FRXOG� VHUYH� D� SHGDJRJLFDO� SXUSRVH� LI� VWXGHQWV� DUH� XQDZDUH� RI� LWV�

H[LVWHQFH��� 

%DVHG�RQ�'LHL¶V�FRPSODLQW��WKH�&ROOHJH¶V�WUHDWPHQW�RI�KHU�VSHHFK�FOHDUO\�WUDQVJUHVVHG�WKH�

VFKRRO¶V� DXWKRULW\�� � 'LHL� DOOHJHV� WKDW� KHU� VSHHFK� GLG� QRW� FRQFHUQ� KHU� FRXUVHV�� FODVVPDWHV�� RU�

VFKRRO��QRU�GLG�LW�KDYH�DQ\�GLVUXSWLYH�HIIHFW�RQ�VFKRRO�DFWLYLWLHV�� �)XUWKHU��'LHL�DOOHJHV�WKDW�VKH�

QHYHU�UHFHLYHG�WKH�SURIHVVLRQDOLVP�SROLFLHV�WKDW�JDYH�ULVH�WR�KHU�SXQLVKPHQW���,Q�'LHL¶V�FDVH��WKHQ��

WKH�SURIHVVLRQDOLVP�SROLFLHV�VHUYHG�QR�SHGDJRJLFDO�SXUSRVH���Ward�FOHDUO\�HVWDEOLVKHG�WKDW�'LHL¶V�

VSHHFK��DV�DOOHJHG��ZDV�EH\RQG�WKH�SXUYLHZ�RI�KHU�HGXFDWRUV¶�FRQWURO���$W�WKLV�VWDJH��ZH�QHHG�QRW�

GHFLGH�ZKHWKHU� WKH�SROLFLHV� DFWXDOO\� WUDFNHG� WKH� QRUPV�RI� WKH�SURIHVVLRQ� RU�ZHUH� WRR�YDJXH� WR�

SURYLGH�'LHL�ZLWK�VXIILFLHQW�QRWLFH�RI�SURKLELWHG�FRQGXFW�� 

$V� IRU� Papish� DQG� Reno�� GHIHQGDQWV� DUJXH� WKDW� WKH� ULJKWV� GHVFULEHG� LQ� WKRVH� FDVHV� DUH�

GHILQHG�DW�D�KLJK�OHYHO�RI�JHQHUDOLW\���6WDQGLQJ�DORQH��WKLV�PD\�ZHOO�EH�WUXH���%XW�Papish KHOG�WKDW�

XQLYHUVLWLHV�FDQQRW�SXQLVK�D�VWXGHQW�VROHO\�EDVHG�RQ�WKH�FRQWHQW�RI�KHU�VSHHFK�������8�6��DW�������

$QG�E\�HVWDEOLVKLQJ�WKDW�WKH�)LUVW�$PHQGPHQW�GRHV�QRW�GLIIHUHQWLDWH�EHWZHHQ�RQOLQH�DQG�RIIOLQH�

VSHHFK��Reno H[WHQGHG�Papish¶V�SURWHFWLRQV� WR�RQOLQH�VWXGHQW�VSHHFK�� �����8�6��DW����±���� � ,Q�
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7KDW� ZH� VLW� DW� WKH� 5XOH� ���E����� VWDJH� EHDUV� UHSHDWLQJ�� � 2IWHQWLPHV�� ZH� QHHG� D� IXOOHU�

IDFWXDO� SLFWXUH� WR� GHILQH� WKH� FRQWRXUV� RI� WKH� ULJKW� DW� LVVXH� WR� GHWHUPLQH� LI� LW� ZDV� FOHDUO\�

HVWDEOLVKHG�� see Anders�� ���� )��G� DW� ������ HVSHFLDOO\� VR� LQ� WKH� )LUVW� $PHQGPHQW� FRQWH[W��

Evans-Marshall v. Board of Education of Tipp City Exempted Village School District������)��G�

��������±�����WK�&LU���������6XWWRQ��-���FRQFXUULQJ����$W�WKLV�SRLQW��ZH�DFFHSW�'LHL¶V�ZHOO-SOHDGHG�

DOOHJDWLRQV� DV� WUXH�� � 7KRVH� DOOHJDWLRQV� GLVFODLP� UHFHLSW� RU� NQRZOHGJH� RI� WKH� SURIHVVLRQDOLVP�

SROLF\� XQGHU� ZKLFK� 'LHL� ZDV� SXUSRUWHGO\� GLVFLSOLQHG�� � 6R� ZH� FDQQRW�� DW� WKLV� VWDJH�� FUHGLW� WKH�

&ROOHJH¶V�FODLPHG�SHGDJRJLFDO�SXUSRVHV�ZKHQ�LW�LV�SODXVLEO\�DOOHJHG�WKH\�ZHUH�XQNQRZQ�WR�'LHL���

$V�WKH�UHFRUG�GHYHORSV��LW�PD\�UHYHDO�WKDW�'LHL¶V�VSHHFK�ZDV�QRW�FOHDUO\�SURWHFWHG���



UNITED STATES COURT OF APPEALS 

FOR THE SIXTH CIRCUIT 

 

No. 23-5771 

 

 

KIMBERLY DIEI,  

 Plaintiff - Appellant, 

 

 v. 

 

RANDY BOYD, et al., 

 Defendants - Appellees. 

 

 

 

Before:  LARSEN, READLER, and DAVIS, Circuit Judges. 

 

JUDGMENT 

 

On Appeal from the United States District Court 

for the Western District of Tennessee at Memphis. 

 

 THIS CAUSE was heard on the record from the district court and was argued by counsel. 

 

 IN CONSIDERATION THEREOF, it is ORDERED that the judgment of the district court is 

AFFIRMED IN PART, REVERSED IN PART, and REMANDED for further proceedings consistent 

with the opinion of this court. 

 

      ENTERED BY ORDER OF THE COURT 

 

 

 

 

 

      Kelly L. Stephens, Clerk 
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