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“a unique and wholly new medium of worldwide 

human communication” that had not been subject to 

“government supervision and regulation” as had other 

media. Id. at 850, 867–70. In the years since that 

landmark decision, the Court has continued to 

appreciate that the “forces and directions of the 

Internet are so new, so protean, and so far reaching 

that courts must be conscious that what they say 

today might be obsolete tomorrow,” and that it is 

necessary to “exercise extreme caution” before ceding 

government authority over it. Packingham, 582 U.S. 

at 105. 

This case, and the others under consideration this 

Term, will determine the future of freedom of speech 

online. 

SUMMARY OF ARGUMENT 

The Eleventh and Fifth Circuits reached opposite 

conclusions about the constitutionality of social media 

content regulation because they proceeded from 

fundamentally different premises. The Eleventh 

Circuit enjoined Florida’s “deplatforming” law 

because it viewed social media platforms as “a new 

and different medium for communication” to which 

“the basic principles of freedom of speech and the 

press” apply. Netchoice v. Att’y Gen., Fla., 34 F.4th at 

1203. The Fifth Circuit rejected media regulation as 

the proper framework, and instead concluded that 

First Amendment precedents governing 
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communication, and once they are understood as 

such, basic First Amendment principles govern the 

outcome. The Fifth Circuit erred by ignoring this 

context. 

A. These Cases Involve Government 

Media Regulation. 

Texas law prohibits large social media platforms 

from engaging in viewpoint-based moderation of 

users’ posts and requires them to have an appeal 

process for removed posts and to respond to 

complaints within 14 business days.3 The Florida law 

bars removing certain users, and likewise requires 

platforms to explain and justify their decisions to the 

state’s satisfaction. The specific features of these two 

schemes don’t matter that much; the point is, both 

impose state supervision over content moderation for 
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speech.” Paxton, 49 F.4th at 455. It refused to view 

platforms’ rules for hosted content as part of any 

editorial process and went even further to assert that 

this Court’s cases “do not carve out ‘editorial 

discretion’ as a special category of First-Amendment-

protected expression.” Id. at 463. This cluster of 

fallacies is, as the Fourth Circuit put it in a related 

context, “a compendium of traditional First 

Amendment infirmities.” Washington Post v. 

McManus, 944 F.3d 506, 513, 515 (4th Cir. 2019).  

The Fifth and Eleventh Circuits’ divergent 

conclusions were predictable. The Eleventh Circuit 

viewed platform regulation primarily through the lens 

of cases involving media regulation, such as Tornillo 

and Turner Broadcasting System, Inc. v. FCC, 512 

U.S. 622 (1994). Consequently, it reaffirmed that 

“whatever the challenges of applying the Constitution 

to ever-advancing technology, the basic principles of 

freedom of speech and the press, like the First 

Amendment’s command, do not vary when a new and 

different medium for communication appears.” 

NetChoice v. Att’y Gen., Fla., 34 F.4th at 1203 (quoting 

Ent. Merchs. Ass’n, 564 U.S. at 790).  

In sharp contrast, the Fifth Circuit majority 

reached its conclusions by extracting what it believed 

were controlling principles from cases that have 

nothing to do with media, like PruneYard Shopping 

Center v. Robins, 447 U.S. 74 (1980), and Rumsfeld v. 
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Forum for Academic & Institutional Rights, Inc., 547 

U.S. 47 (2006) (FAIR). Only by doing so could it find 

the Texas law “does not regulate the Platforms’ speech 

at all.” Paxton, 49 F.4th at 448. Such a stunning 

pronouncement can follow only from ripping case 

holdings from their proper context. 

The cases now before the Court are not about 

handing out leaflets at a shopping mall or making 

space for military recruiters at a law school. They are 

about the degree to which the government can 

regulate a global medium of communication. Laws 

that target a particular medium regulate speech, 

regardless of how those regulations may be 

characterized. Near v. Minnesota, 283 U.S. 697, 720 

(1931) (“Characterizing the publication as a business, 

and the business as a nuisance does not permit an 

invasion of the constitutional immunity against 

restraint.”). This is true even for measures that do not 

overtly call out “speech” per se. See, e.g., Minneapolis 

Star & Tribune Co. v. Minn. Com’r of Revenue, 460 

U.S. 575, 582 (1983) (tax on ink and paper “burdens 

rights protected by the First Amendment”). The First 

Amendment protects the “process of expression 
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During the recent argument in Lindke v. Freed, 

Justice Kagan raised a note of caution about 

approaching the subject of internet regulation by 

analogy to unrelated situations. She observed “it’s 

hard to predict the future, but change has happened 

very quickly in the last however many years and is 

going to continue to happen” as online media become 

more central to our lives. Lindke v. Freed, No. 22-611, 

Arg. Tr. 75 (Oct. 31, 2023). Drawing on hypothetical 

examples like talking to a public official in a grocery 

store does not really “tak[e] into account the big 

picture.” Id. at 75–76. Same here. Rulings about 

shopping malls and campus-based military recruiters 

do not answer the central question in these cases: 

What is the proper relation between the government 

and the internet? 

In only one limited respect did the Fifth Circuit 

consider this as a problem of media regulation. Judge 

Oldham, writing only for himself, concluded that 

Texas could regulate social media platforms as 

common carriers, and that imposing a non-

discrimination requirement presented no First 

Amendment problem. Paxton, 49 F.4th at 469–79. His 

analysis drew primarily on nineteenth century 

precedents on common carriage and public 

accommodations from long before the development of 

First Amendment jurisprudence. Other amici will 
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courts uniformly invalidated the restrictions as 

violating the First Amendment.4   

Just as the government cannot compel a platform 

to remain a common carrier, it cannot force it to 

become one. As the Fourth Circuit explained, “[t]he 

First Amendment’s problem with Section 533(b) [of 

the Communications Act] is that the provision does 

not allow the telephone companies to engage in 

protected speech, that is, the provision, with editorial 

control, of cable television services.” C&P Tel. Co. of 

Va., 42 F.3d at 189 n.10 (emphasis in original). These 

decisions were rendered moot after Congress lifted the 

telco-cable ban in the 1996 Telecommunications Act. 

See Pub. L. No. 104-104, § 302(b)(1), 110 Stat. 124 

(1996). But the controlling principle remains: The 

First Amendment restricts forced common carrier 

requirements. 

The Court should address this case in its proper 

context—as requiring the setting of correct 

constitutional boundaries for regulating a medium of 

communications. And it should reaffirm this Court’s 

conclusion in Reno, that there is “no basis for 

qualifying the level of First Amendment [protection]” 

 
4 See C&P Tel. Co. of Va. v. United States, 42 F.3d 181, 203 

(4th Cir. 1994), vacated as moot, 516 U.S. 416 (1996); U.S. West, 

Inc. v. United States, 48 F.3d 1092, 1097–98 (9th Cir. 1995), 

vacated as moot, 516 U.S. 1165 (1996); Ameritech Corp. v. United 

States, 867 F. Supp. 121 (N.D. Ill. 1994); BellSouth Corp. v. 

United States, 868 F. Supp. 1335 (N.D. Ala. 1994). 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=47USCAS533&originatingDoc=Ida638feb970c11d9bdd1cfdd544ca3a4&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_a83b000018c76
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for this “
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as well as this Court’s longstanding precedents, 

establish that the Free Speech Clause prohibits only 

governmental abridgment of speech. The Free Speech 

Clause does not prohibit private abridgment of 

speech.” Halleck, 139 S. Ct. at 1928. The Fifth 

Circuit’s obsessive misuse of the term “censorship” 

brings to mind Inigo Montoya’s immortal words from 

The Princess Bride: “You keep using that word. I don’t 

think it means what you think it means.”5  

Indeed, it doesn’t. Yet the Fifth Circuit majority 

boldly takes ownership of this error at every turn. It 

mischaracterizes the platforms’ arguments as 

promoting an “unenumerated right to muzzle speech” 

which Judge Oldham 
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my perceived editing.” Id. at 496 (Southwick, J., 

dissenting). Debunk the load-bearing premise of 

“private censorship” and the rest of the majority 

opinion collapses of its own dead weight. 
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action which can violate the First and Fourteenth 

Amendments.”)).  

The Florida and Texas legislatures were quite 

candid in their reasons for passing these two laws—to 

even out what they saw as a political playing field. 

Unlike the Fifth Circuit, the Eleventh Circuit saw this 

partisan power play for what it was and observed “this 

would be too obvious to mention if it weren’t so often 

lost or obscured in political rhetoric—platforms are 

private enterprises, not governmental (or even quasi-

governmental) entities.” NetChoice v. Att’y Gen., Fla., 

34 F.4th at 1204. Accordingly, “no one has a vested 

right to force a platform to allow her to contribute to 

or consume social-media content.” Id. 

While the states argue they should be permitted to 

intervene because of the massive power of “Big Tech,” 

this Court rejected the same argument based on 

“corporate power” in Tornillo. It noted that the press, 

as understood by the Framers in 1791, was very 

different in the modern age, and that both electronic 

media and print publications had become enormously 

powerful and influential in their capacity “to 

manipulate popular opinion and change the course of 

events.” Tornillo, 418 U.S. at 248–49. Nevertheless, it 

unanimously rejected resorting to the coercive power 

of government as a cure, which it found “at once brings 

about a confrontation with the express provisions of 

the First Amendment.” Id. at 254. The Court 
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concluded “it has yet to be demonstrated how 

governmental regulation of [editorial control and 

judgment] can be exercised consistent with First 

Amendment guarantees of a free press.” Id. at 258. 

That conclusion applies equally here.7  

II. Content Moderation Restrictions and 

Individualized Explanation Requirements 

Violate the First Amendment.  

When viewed through the proper framework, the 

right result in the NetChoice cases is obvious. The 

government is asserting authority over social media 
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special category of First-Amendment-protected 

expression.” Paxton, 49 F.4th at 463. But it also 

erroneously assumed that moderation decisions don’t 

reflect editorial judgments and that Texas law “does 

not regulate the Platforms’ speech at all; it protects 

other people’s speech and regulates the Platforms’ 

conduct.” Id. at 448 (emphases in original). Both are 

false premises. 

First, this Court has long held that the First 

Amendment protects editorial decision-making, even 

when it consists of deciding only what material to 

exclude. As former Chief Justice Warren Burger 

wrote: “For better or worse, editing is what editors are 

for; and editing is selection and choice of material.” 

Columbia Broad. Sys., Inc. v. Democratic Nat’l 

Comm., 412 U.S. 94, 124 (1973) (emphasis added) 

(upholding broadcasters’ refusal to air political issue 

advertising). The Court made this point forcefully in 

Tornillo, which rejected a similar attempt by Florida 

to mandate that a media platform—there, a 

newspaper—provide evenhanded political 

commentary. The Court acknowledged that the 

regulation sought to achieve the “undoubtedly 

desirable goal” of a “responsible press.” Tornillo, 418 

U.S. at 256. Yet good intentions did not excuse 

government “intrusion into the function of editors.” 

Id. at 258; see also Mills v. Alabama, 384 U.S. 214, 220 

(1966) (“no test of reasonableness can save [such] a 





23 

 

License printers, and it matters little whether authors 

are still free to write. Restrict the sale of books, and it 

matters little who prints them.” McConnell v. FEC, 

540 U.S. 93, 251 (2003) (Scalia, J., concurring in part 

and dissenting in part), rev’d in part, Citizens United, 

558 U.S. at 365–66; see also McManus, 944 F.3d at 518 

(“the integrity of the newsroom does not readily 

permit mandated interaction with the government”). 

The Fifth Circuit’s failure to recognize editorial 

discretion as “a freestanding category of First-

Amendment-protected expression,” Paxton, 49 F.4th 

at 464, results from asking the wrong question. See 

also id. at 463, 465, 492. Editing is neither 

“freestanding,” nor is it a “category”—it is integral to 

the communication process. And the purpose of the 

First Amendment is to prevent the government from 

placing its thumb on the scale at any point in that 

process. 

The Court has on that basis invalidated numerous 

measures that restrict speech at different stages, 

including “requiring a permit at the outset,” 

burdening speech “by impounding proceeds on 

receipts or royalties,” imposing “a cost after the speech 

occurs,” and “subjecting the speaker to criminal 

penalties.” Citizens United, 558 U.S. at 336–37 

(citations omitted); see also Minneapolis Star, 460 

U.S. at 592–93 (invalidating tax on newsprint and 

ink). Likewise, supervising social media platforms’ 
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amount of semantic alchemy can transform such 

choices into “censorship.” 

The First Amendment is not so easily evaded. 

“Speech is not conduct just because the government 

says it is.” Telescope Media Grp. v. Lucero, 936 F.3d 

740, 752 (8th Cir. 2019). Otherwise, the government 

could claim “publishing a newspaper is conduct 

because it depends on the mechanical operation of a 

printing press.” Id. This Court has long understood 

that “the creation and dissemination of information 

are speech within the meaning of the First 

Amendment,” Sorrell v. IMS Health, Inc., 564 U.S. 

552, 570 (2011), and that “if the acts of ‘disclosing’ and 

‘publishing’ information do not constitute speech, it is 

hard to imagine what does fall within that category, 
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The Fifth Circuit’s 
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stations or programs to include in its repertoire, 

respondent seeks to communicate messages on a wide 

variety of topics and in a wide variety of formats.”). 

The Eleventh Circuit understood this fact while 

Judge Oldham did not. It observed that “social-media 

platforms aren’t ‘dumb pipes’: They’re not just servers 

and hard drives storing information or hosting blogs 



28 

 

B. Individualized Explanation Require-
ments Violate the First Amendment. 

Just as the First Amendment bars state 

governments from dictating platforms’ moderation 

policies, it also prohibits forcing platforms to explain 

or justify their editorial decisions. The Fifth Circuit 

erred in upholding a requirement that platforms must 

establish an appeal process and explain content 

removal decisions within 14 business days, while the 

Eleventh Circuit correctly held that requiring 

platforms to provide a “thorough explanation” of each 

moderation decision likely violates the First 

Amendment. These respective provisions differ 

somewhat but implicate the same First Amendment 

concern: intrusion into the function of editors. 

Any law authorizing state oversight of moderation 

decisions intrudes deeply into platforms’ editorial 

prerogatives. It does not matter whether platforms 

enforce their “own” policies. Imposing time limits on 

the review process and empowering government 

functionaries to assess the adequacy of platforms’ 

responses is a significant burden. For that reason, two 

federal district courts correctly enjoined laws in New 

York and California that sought to empower the states 

to oversee platforms’ moderation and complaint 

procedures.  

New York adopted what it called a “Hateful 

Conduct Law” that required platforms to provide a 
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mechanism for users to complain about instances of 

“hateful conduct” and to disclose how they responded 

to any such complaints. Volokh, 656 F.Supp.3d at 

437–38. California passed an Age-Appropriate Design 

Code Act that required platforms to design their 

services and features to avoid “harm” to minors, and 

also to enforce their “published terms, policies, and 

community standards” subject to state supervision. 

Bonta, 2023 WL 6135551, at *14. In both cases, the 

courts held that state oversight of the complaint 

process unconstitutionally disrupts private editorial 

choice. See Volokh, 656 F. Supp. 3d at 442  (“Plaintiffs 

have an editorial right to keep certain information off 

their websites and to make decisions as to the sort of 

community they would like to foster on their 

platforms.”); Bonta, 2023 WL 6135551, at *15 (state 

oversight  

paaae 
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The platforms’ content removal takes place on a 

similar scale. For example, “YouTube rѰрr 耂　ʐorM a 
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compulsion from the state itself that compromises the 

First Amendment.” McManus, 944 F.3d at 515. 

The Eleventh Circuit held that Florida’s similar 
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NIFLA, 138 S. Ct. at 2371 (citing Riley v. Nat’l Fed’n 

of Blind of N.C., Inc., 487 U.S. 781, 795 (1988)). 

Ultimately, requiring platforms to justify and 

explain moderation decisions is unconstitutional 

under any First Amendment standard. See NIFLA, 



34 

 

forgetting “the concept that government may restrict 

the speech of some elements of our society in order to 

enhance the relative voice of others is wholly foreign 
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