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INTEREST OF AMICI CURIAE1 
The American Civil Liberties Union (ACLU) 

is a nationwide, nonprofit, nonpartisan organization 
dedicated to the principles of liberty and equality 
embodied in the Constitution and our nation’s civil 
rights laws. The ACLU of Texas is a state affiliate of 
the national ACLU. The ACLU and its affiliates have 
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SUMMARY OF ARGUMENT 
Where police arrest their critics or others 

expressing disfavored views, the existence of probable 
cause does not automatically bar retaliatory arrest 
claims. Instead, in order to preserve First Amendment 
freedoms, this Court determined in Lozman v. City of 
Riviera Beach that retaliatory arrest claims may 
proceed where government actors form a 
“premeditated plan to intimidate a [speaker] in 
retaliation for his criticisms of [the government].” 138 
S. Ct. 1945, 1954 (2018). For the same reason, in 
Nieves v. Bartlett, this Court determined that 
retaliatory arrest claims may also proceed where 
officers have probable cause to arrest but “typically 
exercise their discretion not to do so.” 139 S. Ct. 1715, 
1727 (2019). The Nieves exception guards against law 
enforcement officers 
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government, retaliatory arrest claims should not 
automatically fail for want of direct comparative 
evidence.  

This Court should grant certiorari to 
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This case raises the same First Amendment 
concerns. Ms. Gonzalez, a 72-year-
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without it—take stacks of papers before, during, and 
after meetings.” App. 60a. Thus, “there should be 
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evidence of jaywalkers that weren’t arrested.” 
App. 53a (Oldham, J., dissenting). Such a rule could 
require plaintiffs to gather, for example, video of other 
jaywalkers at the same crosswalk in similar traffic 
conditions who were not arrested, or testimony from 
officers demonstrating the number of instances in 
which they let jaywalkers pass by. Rather than rely on 
such evidence, “the retaliatory-arrest-jaywalking 
plaintiff always (or almost always) must appeal to the 
commonsense proposition that jaywalking happens all 
the time, and jaywalking arrests happen virtually 
never (or never).” App. 53a. Moreover, where, as here, 
the Fifth Circuit’s rule is applied to conduct that is not 
easily visible to others, but is nonetheless 
commonplace, the rule acts as a complete bar to relief.   

The Fifth Circuit’s rule, requiring direct 
comparative evidence even where a statute has never 
before been enforced against commonly engaged-in 
conduct, would exclude some of the most troubling 
examples of retaliatory arrest—cases like this one, 
where officers rely on a novel reading of a criminal law 
for the first time to arrest a critic for trivial, 
commonplace conduct. It would incentivize officers to 
stretch the bounds of vague and broad laws to skirt 
liability for such arrests. And it could even encourage 
the introduction of new laws to be used against critics. 
Such a restrictive version of the Nieves exception 
would leave individuals like Ms. Gonzalez “vulnerable 
to public officials who choose to weaponize criminal 
statutes against citizens whose political views they 
disfavor.” App. 14a (Ho, J., dissenting from denial of 
rehearing en banc). 
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II. A Robust Nieves Exception Is Crucial 
Because Officers Have Probable Cause for 
Arrest in a Wide Range of Circumstances.  
Allowing retaliatory arrest claims to proceed 

under these circumstances is critically important 
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to prove that other people engaged in commonplace 
activity and did not get arrested. 

For example, noise ordinances are meant to keep 
noise levels manageable for residents—but they have 
also been used by officers to issue “thousands of 
dollars in . . . fines to protesters” where there had been 
no “noise complaints by citizens.”6 One individual, 
James Webb, was cited for violating a Pontiac noise 
ordinance7 while parked at a gas station playing a 
song titled “Fuck the Police” at a high volume. Webb 
v. Slosson, No. 19-CV-12528, 2020 WL 4201178, at *1 
(E.D. Mich. July 22, 2020)
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as long as they conclude that participants are at some 
point planning to engage in forceful or violent 
lawbreaking.” John Inazu, Unlawful Assembly as 
Social Control, 64 U.C.L.A. L. Rev. 2, 7 (2017). Such 
ordinances allow police to use their discretion to arrest 
upon an inference of “possible future illegal activity.” 
Olalekan N. Sumonu, Shot in the Streets, Buried in 
Courts: An Assault on Protester Rights, 52 Seton Hall 
L. Rev. 1569, 1577 (2022). In St. Louis, for example, 
“an individual officer can decide, in his or her 
discretion, to declare an unlawful assembly, and there 
are no guidelines, rules, or written policies with 
respect to when an unlawful assembly should be 
declared.” Ahmad v. City of St. Louis, No. 4:17-cv-
2455, 2017 WL 5478410, at *6 (E.D. Mo. Nov. 15, 
2017), modified on other grounds, 995 F.3d 635 (8th 
Cir. 2021).  

Police can—and have—used their discretion 
under unlawful assembly ordinances to target “civil 
rights workers, antiabortion demonstrators, labor 
organizers, environmental groups, Tea Party 
activists, Occupy protesters, and antiwar protesters. , 
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its loitering ordinance . . . to arrest people who were 
protesting peacefully on public sidewalks”).9  

The same is true of disorderly conduct 
ordinances. For example, police arrested an 
antiabortion protester under Oklahoma’s disorderly 
conduct ordinance for picketing outside an abortion 
clinic and saying “abortion is murder.” Lewis v. City of 
Tulsa, 775 P.2d 821, 823 (Okla. Crim. App. 1989). The 
morning of the trial, the City amended the charge to 
Disturbing the Peace by Abusive or Violent Language, 
and at the end of trial, the City amended the charge 
back to Disorderly Conduct. Id. The Oklahoma Court 
of Criminal Appeals ultimately reversed the 
protester’s conviction, reaffirming that “the First 
Amendment means that government has no power to 
restrict expression because of its message, its ideas, 
its subject matter, or its content.” Id. (quoting Police 
Dep’t of Chi. v. Mosley, 408 U.S. 92, 95 (1972)). 

Under the Fifth Circuit’s rule, these protesters 
would have to establish that arrests of others 
similarly assembling but expressing different views 
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eventually dropped the charges. Mem. of Decision on 
Cross Mots. for Summ. J., Picard v. Toreno, No. 3:16-
cv-01564-WWE, at 7–8 (D. Conn. Sept. 16, 2019), 
ECF 92.17 

These cases highlight how easy it is for law 
enforcement officers to abuse their discretion to arrest 
those with whom they disagree. The Fifth Circuit’s 
rigid rule requiring direct comparative evidence, even 
where police have invoked a broad statute in a wholly 
novel manner to reach commonplace conduct, only 
exacerbates the problem by denying relief to anyone 
who lacks evidence that others engaged in identical 
conduct and were not arrested.  

The U.S. Department of Justice (DOJ) has often 
found evidence of routine retaliatory arrests in certain 
departments.  The DOJ’s 2015 report on the Ferguson 
Police Department (FPD), for example, revealed that 

 
intent to cause inconvenience, annoyance or alarm, or recklessly 
creating a risk thereof, he (1) engages in fighting or in violent, 
tumultuous or threatening behavior; or (2) annoys or interferes 
with another person by offensive conduct; or (3) makes 
unreasonable noise.”  
17 Mr. Picard brought a retaliatory arrest claim against the 
officers, arguing (in part) that police charged him in retaliation 
for protesting. Mem. of Decision on Cross Mots. for Summ. J., 
Toreno, No. 3:16-cv-01564-WWE, at 1 (D. Conn. Sept. 16, 2019). 
On defendants’ motion for summary judgment, the court found 
that “disputed issues of fact preclude[d] a determination that 
probable cause existed as a matter of law,” and “Plaintiff ha[d] 
adduced evidence from which a reasonable jury could determine 
that defendants charged plaintiff with an improper retaliatory 
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“FPD arrests people for a variety of protected conduct: 
people are punished for talking back to officers, 
recording public police activities, and unlawfully 
protesting perceived injustices.”18 The DOJ reported 
that “FPD’s suppression of speech reflects a police 
culture that relies on the exercise of police power—
however unlawful—to stifle unwelcome criticism.”19 
The DOJ similarly found that officers of the Baltimore 
Police Department “routinely infringe upon the First 
Amendment rights of the people of Baltimore City,” for 
example by “unlawfully stop[ping] and arrest[ing] 
individuals for speech they perceive to be disrespectful 
or insolent.”20 And employees of the Maricopa County 
Sheriff’s Office (MCSO) in Arizona were found to have 
“engaged in a pattern or practice of retaliating against 
individuals for exercising their First Amendment 
right to free speech,”21 including arresting members of 
“an organization highly critical of what they called 
MCSO ” 
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