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Under Fed. R. Civ. P. 56 and Local Rules CV-7 and CV-56(b), Plaintiff Dr.
Michael Phillips files this opposition to Defendants’ Motion for Summary Judgment
on his facial challenges and claims for declaratory relief. (Dkt. #59, Defs.” Mot. for
Summ. J.)

INTRODUCTION

Professors do not lose their First Amendment right to speak about public issues
when they work for a public college. Yet, Collin College has used its Code of Ethics
and Employee Expression Policy to punish Dr. Michael Phillips, a history professor,
for speech on matters of public concern about mass shootings, race relations, COVID-
19, and the history of masking during pandemics. The College also used those policies
to retaliate against other professors for speech on matters of public concern. Despite
these undisputed facts, Defendants now assert in their summary judgment motion
that Dr. Phillips cannot prevail on his facial challenges to the College’s Code of Ethics
and Employee Expression Policy as a matter of law. But Defendants cannot escape
Supreme Court precedent and their failure to justify imposing a prior restraint on
Dr. Phillips’s protected speech.

The Court should deny Defendants’ motion for summary judgment on Dr.



alleviating a real harm; (2) suppress substantially more protected speech than



employees to bring any complaints about the College—even on matters of public
concern—to administrators before sharing them publicly.
Defendants’ Fourth Statement of Issue: As a matter of law, Plaintiff
cannot prevail on his two requests for unnecessary, redundant declaratory judgments
Plaintiff’'s Response: Dr. Phillips is entitled to declaratory relief as a matter
of law because the Fifth Circuit has left no doubt that requests for declaratory relief
are meaningful to redress a plaintiff's constitutional injuries, not duplicative.

RESPONSE TO STATEMENT OF UNDISPUTED MATERIAL FACTS

Defendants omit key undisputed facts from their motion.

Dr. Phillips Challenges the Code of Ethics Provision Forcing Employees to
Bring Concerns About the College to the College.

Defendants assert that Dr. Phillips is challenging only
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Although Dr. Matkin’s Email Directive |



Washington Post interview in her August 2021 Employee Discipline Form as an
example of Dr. Phillips “not bring[ing] questions about a directive, about COVID
protocols, about things related to college policy and procedure and directives that he
disagreed with.” (Ex. B, Streater Dep. 67:17—68:13.) Defendant Matkin also cited Dr.
Phillips’s interview with the Washington Post in the “Memo to File” documenting his
reasons for not giving Dr. Phillips a new contract, terminating his employment
relationship. (Dep. of Neil Matkin (attached as Exhibit C, “Ex. C, Matkin Dep.”)
233:12-234:3, Ex. 48.) Referencing the interview, Matkin wrote that “Dr. Phillips has
demonstrated to supervisors that he ignores their directives to follow institutional
policies and processes and allow those processes to fully work to address his

workplace concern.” (Id. Ex. 48.) Matkin also wrote that “Dr. Phillips has not sought
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in a direct and material way.” NTEU, 513 U.S. at 475 (quoting Turner Broad. Sys.,

Inc. v. F.C.C., 512 U.S. 622, 664 (1994)
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In their overbreadth section, Defendants assert that the Code is necessary to

12



nor pointed to evidence that would tilt the balance in their favor.” Jones v. Matkin,
No. 4:21-CV-00733, 2022 WL 3686532, at *7 (E.D. Tex. Aug. 25, 2022).
Defendants attempt to skirt the issue by arguing that Dr. Phillips is only

challenging the portion of the Code of Ethics requiring faculty to “act in public affairs

13



“deference” to define what academic freedom means. Notably, the Employee
Expression Policy also states that it applies when professors are speaking as private
citizens. Thus, the College’s conception of academic freedom would mean that it is
somehow exempt from decades of precedent establishing that an employee’s private
speech on matters of public concern may not be regulated by the government. If
anything, the College’s conception harms academic freedom by stripping away
faculty’s expressive rights.

In Garcetti v. Ceballos, the Supreme Court held that employee speech is
protected if employees speak as citizens on matters of public concern, but not as
employees pursuant to their job duties. 547 U.S. 410, 421 (2006). However, the Court

acknowledged that

14
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not apply to speech related to scholarship or teaching in higher education. Adams v.
Trs. of the Univ. of N.C.-Wilmington, 640 F.3d 550, 563 (4th Cir. 2011); Meriwether v.
Hartop, 992 F.3d 492, 505 (6th Cir. 2021); Demers v. Austin, 746 F.3d 402, 411-12
(9th Cir. 2014). Those circuits’ narrow view of Garcetti—tracking the Supreme
Court’s esteem for academic freedom—makes clear that academic freedom protects
public professors from discipline when they are speaking on matters of public concern
pursuant to their job duties as a professor or as a private citizen.

Defendants’ conception of academic freedom as something for which the
College itself deserves “deference” conflicts with not only Buchanan but also Garcetti
because it would allow the College to control the speech of faculty as private citizens
under the guise of enforcing “academic freedom.” More to the point, Defendants fail
to show how the Employee Expression Policy alleviates a real harm to the College in
a direct and material way—the proper inquiry under NTEU.

Defendants also incorrectly state that Dr. Phillips is only challenging the
portion of the policy requiring employees to “strive for accuracy, exercise appropriate
restraint, exhibit tolerance for differing opinions, and indicate clearly that they are
not an official spokesperson for the College District.” (Dkt. #59, Defs.” Mot. for Summ.
J. 1 4.29.) Dr. Phillips is also challenging the mandate that “faculty members who
have differences of opinion with existing or proposed policies or procedures will
express these views through the standing committee structure of the College District
or their supervising administrators.” (Dkt. #58, Pl.’'s Mot. for Summ. J 25-27.) As

demonstrated above, these restrictions are considered prior restraints under NTEU

15



because they are an official policy of the College mandating “appropriate restraint”

by employees speaking

16



because that plaintiff failed to plead any facts “showing how substantial the

overbreadth might be in relation to its legitimate application[.]” No. 4:20-CV-321-

17



directives that he disagreed with.” (Ex. B, Streater Dep. 67:17-68:14.)2 The College

also used the Code of Ethics to get rid of Audra Heaslip and Suzanne Jones for

18



for Summ. J. 14.10.) But Korf is not a First Amendment case, let alone an
overbreadth challenge. It has no relevance to Dr. Phillip’s overbreadth challenge. In
fact, the portion of Korf that Defendants cite relates to the plaintiff's substantive due
process claim and is simply a statement of the AAUP Statement of Professional
Ethics. 1d. at 1228. Far from concluding these provisions were not overbroad, the
Seventh Circuit only found that “[i]t is patently clear that [the plaintiff's] conduct was

also inconsistent with this provision of the AAUP Statement.” Id.

19
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Simply put, the First Amendment does not permit Collin College to use the
“code of conduct” to construct a “structure for regulating” speech. (Dkt. #59, Defs.’

Mot. for Summ. J.  4.13

21



“[t]he definition of ‘misconduct’ and the policy’s examples of prescribed [sic] conduct,
taken together, are sufficiently clear that an ordinary faculty member would have a
reasonable opportunity to know what conduct would put them at risk of discipline or
discharge.” Id. at *21. But, the Code of Ethics and Employee Expression Policy are
distinguishable because they are vaguer than those examined by the court in Hiers.

A. No reasonable employee could understand the code of ethics.

Notably, the Code of Ethics is so vague the Collin College administrators
tasked with applying it are unable to come up with a consistent meaning that would
prevent arbitrary enforcement, and they certainly cannot communicate a consistent
meaning to their employees. For example, Associate Dean O'Quin admitted she
doesn't “think there’s a clear-cut definition that [she] would have given to [her] faculty
for dignity and respect.” (Deposition of Chaelle O’Quin (attached as Exhibit F, “Ex.
F, O'Quin Dep.”) 13:11-20.) And one administrator testifying on behalf of the College
could muster only that “dignity” is “treating others with respect,” which in turn is
“just honoring an individual.” (Ex. D, Barnes-Tilley 30(b)(6) Dep. 67:16-20.)

Unlike the misconduct

22



to allow for the punishment of employees who publicly criticize the College because
that's what the vague term means to her. (Ex. B, Streater Dep. 36:12-21.) This
encourages “arbitrary and discriminatory enforcement.” Fairchild v. Liberty Indep.
Sch. Dist., 597 F.3d 747, 761 (5th Cir. 2010). Without any defined standards, Collin

College faculty have no way of knowing what speech may land them in trouble, as an

23
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(Mazzant, J.). Those cases are unlike Dr. Phillips’s claims here, where a declaration
that defendants violated his constitutional rights is meaningful relief in and of itself.
Indeed, the claims found duplicative in Elepreneurs were counterclaims for
declaratory relief that were a “mirror-image of Plaintiffs’ breach of contract claim.”
2021 WL 5140769 at *4. Dr. Phillips’s claims for declaratory relief here are not just
mirroring claims shot back at another party, but are instead a request for alternate
relief as “expressly designed” by the Declaratory Judgment Act. Morrow v. Harwell,
768 F.2d 619, 627 (5th Cir. 1985).

In Robinson, the Fifth Circuit reversed the district court’s dismissal of the
plaintiff's declaratory judgment claims as redundant. There, the plaintiff alleged the

Hunt County Sherriff's office violated her First Amendment rights by deleting and

25
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rights. As noted above, the Fifth Circuit specifically distinguished claims for
declaratory relief for constitutional claims like Dr. Phillips’s from those sought in
contractual disputes. Id. at 450-51. Declaratory relief for Dr. Phillips would not be
redundant and this Court should deny Defendants’ motion for summary judgment

seeking to dismiss those claims.

26
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CERTIFICATE OF SERVICE

Plaintiff's counsel confirms that a true and correct copy of the foregoing was

served via the Court’s electronic filing system on this day, May
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Dated: May 16, 2023
/s/ Greg H. Greubel
Greg H. Greubel




