Policy Revision in response to the U.S. Dept. of Education’s Final Regulations for
Nondiscrimination on the Basis of Sex in Education Programs or Activities Receiving Federal
Financial Assistance

Frostburg State University

FROSTBURG STATE UNIVERSITY POLICY ON SEXUAL HARASSMENT AND
MISCONDUCT

POLICY STATEMENT

Frostburg State University (the “University”) values diversity, mutual respect, integrity, and
responsibility. To that end, the University is firmly committed to maintaining a learning and
workplace environment free from Gender-Based Harassment, Sexual Misconduct, Relationship
Violence, Stalking, Complicity, and Retaliation (collectively, “Prohibited Conduct”). Because
Prohibited Conduct undermines the University’s mission and jeopardizes the character and
integrity of our community, Prohibited Conduct will not be tolerated and is expressly
prohibited. This policy provides the expectations for maintaining a safe, inclusive, and
nondiscriminatory environment and the process for reporting and resolving alleged violations
of the policy. Students, faculty, and staff who violate this policy may face disciplinary action up
to and including expulsion or termination from the University. The University does not
discriminate on the basis of sex or gender in employment or any of its programs or activities.
Sexual harassment, sexual assault, and other categories of sexual misconduct are forms of sex
discrimination that are not only prohibited under this policy but also under federal and state
discrimination laws. In accordance with Title IX of the Education Amendments of 1972 (“Title
IX”), the federal law that prohibits discrimination on the basis of sex in federally funded
educational programs and activities and the Jeanne Clery Disclosure of Campus Security Policy
and Campus Crime Statistics Act (“Clery Act”), this policy is designed to provide for the prompt,
equitable, and impartial investigation and resolution of incidents of Prohibited Conduct. It is the
responsibility of all members of the University community to create a safe and inclusive
environment that is free from Gender-Based Harassment, Sexual Misconduct, Relationship
Violence, and Stalking. Individuals who report violations of this policy in good-faith will be
protected from Retaliation.

DEFINITIONS
For purposes of this Policy, the following definitions apply.
A. Actual knowledge means notice of Sexual Harassment or allegations of Sexual
Harassment to FROSTBURG STATE UNIVERSITY’s Title IX Coordinator or any official

of FROSTBURG STATE UNIVERSITY who has authority to institute corrective
measures on behalf of FROSTBURG STATE UNIVERSITY.
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. Appellee refers to a party opposing an appeal.

. Business days means Monday through Friday and excludes federal and state
holidays

. Complainant is an individual who is alleged to be the victim of Sexual Harassment.

. Consent means a knowing, voluntary, and affirmatively communicated willingness
to mutually participate in a particular sexual activity or behavior. It must be given
by a person with the ability and capacity to exercise free will and make a rational
and reasonable judgment. Consent may be expressed either by affirmative words
or actions, as long as those words or actions create a mutually understandable
permission regarding the conditions of sexual activity. Consent may be withdrawn
at any time. Consent cannot be obtained by force, threat, coercion, fraud,
manipulation, reasonable fear of injury, intimidation, or through the use of one’s
mental or physical helplessness or incapacity. Consent cannot be implied based
upon the mere fact of a previous consensual dating or sexual relationship. Consent
to engage in sexual activity with one person does not imply consent to engage in
sexual activity with another.

. Dating Violence means violence committed by a person who is or has been in a
social relationship of a romantic or intimate nature with the Complainant. The
existence of such a relationship shall be determined based on a consideration of
the length of the relationship, the type of relationship, and the frequency of
interaction between the persons involved in the relationship.

. Domestic Violence includes felony or misdemeanor crimes of violence committed
by a current or former spouse or intimate partner of the Complainant, by a person
with whom the Complainant shares a child in common, by a person who is
cohabitating with or has cohabitated with the Complainant as a spouse or intimate
partner, by a person similarly situated to a spouse of the Complainant, or by any
other person against an adult or youth Complainant protected from those acts by
domestic or family violence laws of Maryland.

Formal Complaint means a document filed by a Complainant or signed by the Title
IX Coordinator alleging Sexual Harassment against a Respondent and requesting
that the University investigate the allegation. At the time of filing a Formal
Complaint, a Complainant must be participating in or attempting to participate in
the education program or activity of the University with which the Formal
Complaint is filed. A Formal Complaint may be filed in writing with the Title IX
Coordinator in person, by mail, by e-mail, or through the University’s online portal.
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i. The phrase “document filed by a Complainant” means a document or
electronic submission that contains the Complainant’s physical or digital
signature, or otherwise indicates that the Complainant is the person filing
the Formal Complaint. Where the Title IX Coordinator signs a Formal
Complaint, the Title IX Coordinator is not a Complainant or otherwise a

party.

J. Investigator refers to the individual(s) designated by the Title IX Coordinator to
conduct a prompt, thorough, fair, and impartial investigation of incidents of
Prohibited Conduct. The investigator coordinates the gathering of information to
make a determination whether the Respondent is responsible for violating the
Policy based on a preponderance of the evidence. Any investigator appointed by
the University receives annual and ongoing training on issues related to Prohibited
Conduct and how to conduct an investigation in a fair and impartial manner.

K. Party or parties refers individually or collectively to the Complainant and/or
Respondent.

L. Prohibited Conduct referstoconductthatisprohibited underthe Policyand
encompasses sexual harassment, gender-based harassment, sexual violence, sexual
exploitation, sexual intimidation, relationship violence, stalking, complicity, and
retaliation.
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of anyone other than the person being exploited. Sexual Exploitation that is not
Sexual Harassment is Sexual Misconduct.

. Sexual Harassment means conduct on the basis of sex that satisfies one or more

of the following:
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PURPOSE AND APPLICABILITY

The Frostburg State University is committed to providing a working and learning environment
free from Sexual Harassment and Misconduct through training, education, prevention
programs, and policies and procedures that promote prompt reporting, prohibit retaliation, and
promote timely, fair, and impartial investigation and resolution in a manner that eliminates the
Sexual Harassment and
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the event that caused them to believe that a child has been subjected to abuse or neglect.
University Police will take immediate steps to assist with the protection of the child and comply
with all applicable legal reporting requirements.

REPORTING OPTIONS

It is important for individuals who experience Prohibited Conduct to be aware of their options
in order to make informed choices when reporting their experience. The information below
discusses the various options available for reporting an incident of Prohibited Conduct.

A. Reports to Law Enforcement

Individuals who experience Prohibited Conduct are strongly encouraged to report the
incident to law enforcement. Reporting an incident of Prohibited Conduct to law
enforcement does not preclude an individual from also reporting the incident to the
University. Reports made to the University and law enforcement may be pursued
simultaneously; and the outcome of one investigation does not determine the outcome
of the other.

University Police can assist individuals in reporting an incident of Prohibited Conduct to
the appropriate law enforcement agency. Individuals who report incidents of Prohibited
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titleix@frostburg.edu e 301.687.3035 « Submitting an Online Report at
www.frostburg.edu/report; or « Contacting University Police or other Responsible
Employee.

When reporting an incident of Prohibited Conduct, a Complainant does not need to
decide whether to request any particular course of action. Choosing to report an
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may go to Western Maryland Regional Medical Center and have a medical exam performed
without having any forensic evidence collected. In addition, students can go to Brady Health
Center, located on campus, where medical staff can perform a physical exam and screen and
provide treatment for STIs and pregnancy.

OBTAINING SUPPORT

It is important to find people who can provide support after experiencing a form of Prohibited
Conduct. Individuals may use any of the resources listed below to access confidential assistance
or to explore reporting options without initiating further action from the University. This means
that Confidential Employees and the other resources listed below will not share information
about an individual (including whether that individual has received services) without the
individual’s consent, unless there is an imminent threat of harm to self or others. Individuals
who choose to discuss incidents of Prohibited Conduct with Confidential Employees or utilize
only Confidential Resources should understand that the University will not be able to conduct
an investigation into the particular incident, or pursue disciplinary action against the alleged
perpetrator, unless the incident is reported to the Office of Gender Equity directly by the victim,
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hospital in order to have a forensic nurse ready for the student’s arrival. The University can also
arrange transportation to the hospital for any student wanting a forensic medical examination
performed.

Chaplain Cindy Zirlott — United Campus Ministry, 301.687.7490 e

12
Aug. 14, 2020



Allegany County Public Defender 248 North Mechanic Street « Cumberland, Maryland 21502
0301.777.2142 The Office of the Public Defender provides low-cost representation for
individuals in criminal cases.

Office of the Allegany County State’s Attorney 59 Prospect Square, Suite 111 eCumberland,
Maryland 21501 301.777.5962

The Office of the State’s Attorney prosecutes crimes occurring in Allegany County and provides
victim/witness assistance.

Other Community Resources

Maryland Coalition Against Sexual Assault (MCASA) e www.mcasa.org
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http://www.tahirih.org/

When a Complainant requests that their name or other identifiable information not be shared
with the Respondent or that no formal action be taken, the Title IX Coordinator, in consultation
with the Title IX Team, will balance this request with the University’s obligation to provide a
safe and non-discriminatory environment to the Complainant and the rest of the University
community. If the University honors the request for confidentiality, it will still take all
reasonable steps to investigate and respond to the report, but its ability to do so may be limited
based on the nature of the Complainant’s request. At times, in order to maintain safety and a
non-discriminatory environment, the University will not be able to honor a Complainant’s
request for confidentiality. In such circumstances, the Title IX Coordinator will inform the
Complainant prior to starting a formal investigation. The Complainant can choose not to
participate in the University’s investigation and in such cases the University’s ability to
meaningfully investigate the incident and/or pursue disciplinary action against the alleged
perpetrator may be limited.

RELEASE OF INFORMATION

If a report made under this policy discloses a serious and immediate threat to the University
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INSTITUTIONAL OBLIGATIONS
A. Response

Once the University has Actual Knowledge of Sexual Harassment in its education
program or activity against a person in the United States, the University must
respond promptly in a manner that is not deliberately indifferent. A response is
“deliberately indifferent” if it is clearly unreasonable in light of the known
circumstances.

B. Title IX Compliance Oversight
1. Title IX Coordinator
Frostburg State University shall designate a Title IX Coordinator responsible for

coordinating the University’s efforts to comply with and carry out its
responsibilities under Title IX and this Policy.
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The Title IX Coordinator for Frostburg State University works in the Office of
Gender Equity, located in 126 of the Hitchins Administration Building, 101
Braddock Road, Frostburg, MD 21532. The Title IX Coordinator may be reached
by calling 3016873035, or via email at titleix@frostburg.edu
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the basis for its conclusion that its response was not deliberately indifferent, and
document that it has taken measures designed to restore or preserve equal access
to its education program or activity. If the University does not provide a
Complainant with Supportive Measures, then it must document the reasons why
such a response was not clearly unreasonable in light of the known circumstances.
The documentation of certain bases or measures does not limit the University in the
future from providing additional explanations or detailing additional measures
taken.
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The right to be notified in writing, of the availability of interim measures.

The right, where possible, to not be negatively impacted by the interim measures
employed by the University.

The right to have complaints investigated and/or resolved in substantial accordance
with these Procedures.

The right to refuse to have a complaint resolved through Voluntary Resolution.

The right to challenge an individual designated by the University to investigate and/or
resolve the complaint based upon a conflict of interest.

The right to have a complaint investigated by individuals who receive annual training
on sexual misconduct, relationship violence, and stalking.

The right to be promptly notified in writing of the outcome of a complaint.

The right to be provided regular updates about the status of a complaint or reported
incident.
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based solely on the evidence presented during the investigation and resolution of a
complaint.
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INTAKE MEETING

Within three (3) business days of an incident of Prohibited Conduct being reported to the Office
of Gender Equity, the Title IX Coordinator or designee will make every reasonable effort to
schedule an Intake Meeting with the Complainant in order to discuss options for resolution and
the resources available. Based on the nature of the incident reported, the Intake Meeting may

include:

Assessing the Complainant’s immediate safety and well-being
Informing the Complainant of available confidential support and other services

Determining whether the appropriate child protective service agency should be
notified pursuant to mandatory child abuse and neglect reporting laws

Determining whether non-identifying information about the report needs to be
entered into the University’s daily crime log

Encouraging the Complainant to seek medical treatment and explaining the
importance of preserving forensic evidence

Assessing whether Interim Measures may be appropriate

Informing the Complainant of their right to contact and pursue a complaint with law
enforcement

Explaining the Complainant’s right to seek a protective order with the court as well as
the option for a No Contact Order/Directive issued by the University
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V of the Policy to warrant further action (the “Initial Review”).
Factors considered during the Initial Review include:

e The nature and circumstances of the allegation;

e Potential pattern evidence or similar conduct;

e The safety of the Complainant and others in the University community; and
e The Complainant’s expressed preference regarding resolution.

The University supports a trauma-informed, survivor-centered approach to the investigation
and resolution of incidents of Prohibited Conduct. Accordingly, the University strives to resolve
incidents of Prohibited Conduct consistent with the Complainant’s expressed preference while
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multiple complainants, multiple respondents, or related conduct involving the same parties,
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deemed necessary to fulfill the University’s legal obligations. To assess pattern or systematic
behavior fairly, the Title IX Coordinator will maintain records of all incidents of Prohibited
Conduct referred for Voluntary Resolution.

Outcome

Any agreements reached during Voluntary Resolution must be approved by the Title IX
Coordinator or designee. If both parties reach an agreement that is approved by the Title IX
Coordinator or designee, the reported incident is considered resolved and the matter is closed.
If no agreement is reached, the reported
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a. Ensure that the burden of proof and the burden of gathering
evidence sufficient to reach a determination regarding
responsibility rest on the Univeristy and not on the parties,

b. Provide an equal opportunity for the parties to present witnesses,
including fact and expert witnesses, and other inculpatory and
exculpatory evidence;

c. Provide the parties with the same opportunities to have others
present during any grievance proceeding, including the opportunity
to be accompanied to any related meeting or proceeding by the
advisor of their choice, who may be, but is not required to be, an
attorney, and not limit the choice or presence of advisor for either
the Complainant or Respondent in any meeting or grievance
proceeding; however, the University may establish restrictions
regarding the extent to which the advisor may participate in the
proceedings, as long as the restrictions apply equally to both
parties;

d. Provide, to a party whose participation is invited or expected,
written notice of the date, time, location, participants, and purpose
of all hearings, investigative interviews, or other meetings, with
sufficient time for the party to prepare to participate;
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http://www.frostburg.edu/titlix/policy

violations for t

33
Aug. 14, 2020


http://www.frostburg.edu/titleix/sources-of-support/what-to-do-after-a-sexual-assault/







investigator will determine the relevance of this information and both parties will be informed
if evidence of prior or subsequent conduct is deemed relevant.

PRIOR SEXUAL HISTORY
The sexual history of either party will never be used to prove character or reputation. However,
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. At the live hearing, the decision-maker(s) must permit each party’s advisor to ask the

other party and any witnesses all relevant questions and follow-up questions, including
those challenging credibility.

. Cross-examination at the live hearing must be conducted directly, orally, and in real
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1. Identification of the allegations potentially constituting Prohibited Conduct;

2. Adescription of the procedural steps taken from receipt of the Formal Complaint
through the determination, including any notifications to the parties, interviews with
parties and witnesses, site visits, methods used to gather other evidence, and hearings
held,;
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Sanctions which may be imposed on students in the academic context, can include, but are not
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	RIGHTS OF THE PARTIES

