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QUESTIONS PRESENTED

This action arises out of a self-described and in-
tentionally controversial free speech event (the
EventZ) held by Petitioners at the University of South
Carolina (*USCZ). USC approved the Event and made
no effort to interfere with it. After USC received com-
plaints naming Petitioner Abbott and alleging that dis-
crimination and sexual harassment occurred at the
Event, USC employee Respondent Wells inquired into
what occurred to ascertain whether any studentse civil
rights had been violated. Wells decided not to pursue
the matter and found no cause to investigate. Nonethe-
less, he was sued, as well as two other USC employees
who were not involved.

The Petitioners also challenged USC policy STAF
6.24, the Student Non-Discrimination and Non-
Harassment Policy as-applied and facially as a viola-
tion of their right to free  speech. 85a. The district and
appeals courts both held that Respondents did not vi-
olate Petitionerse constitutional rights, and that Re-
spondents were entitled to qualified immunity as to
the as-applied claim. Both co urts also held that Peti-
tioners lacked standing to bring a facial challenge. As
a result, neither court addressed the merits of Petition-
erse attempted facial challen ge. Petitionerse Questions
Presented do not reflect the court of appealse decision.
More properly,

The Questions Presented are:

1. Whether the court of appeals correctly dismissed
Petitionerse as-applied claim because Respondent



QUESTIONS PRESENTED ... Continued

Wells conducted only a limited and informal inquiry
that did not violate the First Amendment or any fed-
eral right that was clearly established.

2. Whether the court of appeals correctly held that
Petitioners lacked standing to bring a facial challenge
to Policy STAF 6.24 because they could not show that
their past conduct or pro posed future conduct was
likely to be affected by that policy.

3. Whether, even if Petitioners had standing to chal-
lenge it, STAF 6.24 is constitutional.
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BRIEF IN OPPOSITION
INTRODUCTION

Petitioners held an intentionally controversial
free speech event. USC approved the Event in advance
and made no effort to interf ere with it. During and af-
ter the Event, USC received complaints alleging that
discrimination and sexual harassment occurred at the
Event, some during the Event itself. Respondent Wells
met with Petitioner Abbott for 30-45 minutes. Con-
sistent with its obligation to ascertain whether any
studentse civil rights had been violated, Wells asked
Abbott what occurred. After the meeting, Wells decided
not to pursue the matter and found no cause to inves-
tigate.

The only University policy at issue is STAF 6.24,
the Student Non-Discrimination and Non-Harassment
Policy. 85a. Petitioners have challenged STAF 6.24 as-
applied and facially. The district court and court of ap-
peals both held that Wellse minimal inquiry did not
present a constitutional viola tion and that even if it
had, Respondents were entitled to qualified immunity
as to the as-applied claim. 16a. Both courts also held
that Petitioners, who did not allege future conduct that
was likely to violate any USC policy, lacked standing
to bring a facial challenge to Policy STAF 6.24.

In affirming the dismissal of Petitionerse as-ap-
plied claim, the court of a ppeals stated, *Here . .. we
have a University that approved and encouraged a
speech event intended to be controversial with the
knowledge that it would cause e[d]iscomfort.e And in
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the face of student complaints, the University made no
effort to sanction that speech after the fact.Z 44a. The
court of appeals accordingly held that Respondents
Wells and Gist were entitled to qualified immunity be-
cause USCes eprompt and minimally intrusive resolu-
tion of subsequent student complaints does not rise to
the level of a First Amendment violation.Z 4a.

Petitioners also brought a facial challenge to Uni-
versity policy STAF 6.24, the Student Non-Discrimina-
tion and Non-Harassment Policy. However, because
Petitioners never violated STAF 6.24, nor did they al-
lege that they intended to violate the policy in the fu-
ture, both the district court and the court of appeals
held that Petitioners lacked standing to bring a facial
challenge to the policy. 4a, 42a-43a, 33a-34a. The court
of appeals elaborated, *Even an objectively reasonable
sthreate that the plaintiffs might someday have to meet
briefly with a University official in a non-adversarial
format, to provide their own version of events in re-
sponse to student complaint s, cannot be characterized
as the equivalent of a credib le threat of senforcemente
or as the kind of eextraordinarily intrusives process

1 The district court similarly held that s USC knew of the con-
tent of the Free Speech Event, a pproved the event, and ultimately
determined that the event was an acceptable exercise of Plaintiffse
First Amendment rights. USC never attempted to silence Plain-
tiffse speech, sanction Plaintiffs for their speech, or prevent stu-
dents from engaging in similar speech in the future. Instead,
[Respondents] chose a narrow approach to addressing the rights
of all students on campus: those who participated in the event and
those who felt discriminated by it.Z 14a.
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that might make self-censo rship an objectively reason-
able response.Z 42a.

Neither the district court nor the court of appeals
reached the merits of STAF 6.24, which was drafted at
the behest of and its language approved by the United
States Department of Just ice in 2013 to protect the
civil rights of USC students and staff, without abridg-
ing anyonees First Amendment rights. 33a. STAF 6.24
is narrowly tailored and limit ed to non-constitution-
ally protected speech. STAF 6.24 expressly excludes
the use of materials by stud ents or discussions involv-
ing students . . . for academic purposes appropriate to
the academic context.Z

Petitioners include mistakes of fact in their Peti-
tion. These are set forth in the Factual Background sec-
tion of this Brief in Opposition. In First Amendment
free speech cases, the facts matter and must be accu-
rately and precisely articulated for the courts. The
facts in this case matter ... the court of appeals repeat-
edly cited the facts unique to this case and held that,
*Our decision today is limited to the facts before
us. ...Z 44a.

Petitioners also attempt to characterize the court
of appealse decision as a departure from this Courtes
precedent and as a split from other circuits. No such
departure or circuit split has occurred. As the court of
appeals in this case stated repeatedly, *This is an unu-
sual First Amendment claim.Z 16a. The court of ap-
peals found the case unusual because, unlike the
factual scenarios in the cases upon which Petitioners
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rely, USC did nothing to pro hibit Petitionerse planned
speech event and did not sanction them afterwards. As
the court of appeals correctly observed,

University officials approved the plaintiffse
Free Speech Event, knowing that it would in-
clude displays of a swastika and other contro-
versial material; allowed the plaintiffs to hold
their Event in the precise campus location
they requested; did nothing to interfere with
the Event as it transpired; and imposed no
sanction on the plaintiffs after the fact, not-
withstanding student complaints.

16a-17a. Accordingly, as that court held, the only thing
Petitioners could argue was that sthe very fact of a
University inquiry into [student] complaints,Z includ-
ing <the requirement that Abbott meet with Wells to
discuss the complaints and the Event ... violated Peti-
tionerse First Amendment rights.Z 17a. The courts be-
low emphatically rejected Petitionerse claim that such
a minimal inquiry violated the First Amendment.

Petitioners thus mistakenly ask this Court to re-
view a decision that is fact intensive, fact dependent,
and consistent with this Courtes precedent.

STATEMENT OF THE CASE
Factual Background

Petitioners are a student, Ross Abbott (who has
now graduated) and two student organizations at USC
that held an event they entitled the <Free Speech
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EventZ at USC on November 23, 2015. The student or-
ganizations are the College Libertarians at USC (sLib-
ertariansZ) and Young Americans for Liberty at USC
(*YALZ). Abbott, submitted a time, place, and manner
facilities request for the Event, an event the student
groups considered controversial. 6a. That did not deter
or cause USC to waver in its policy to apply a content
neutral policy for student requests to hold events on
campus. USC granted the facilities request exactly as
requested, and the event occurred at the time and
place requested. 3a.

Far from prohibiting Petitionerse Event, USC offi-
cial Kim McMahon advised Petitioner Abbott that sshe
saw *no controversy in educating [the] campus about
what is happening in the world,» and that she hoped
the Event would be a schance to learn and grow (and
even be a bit uncomfortable), not further any intoler-
ance, censorship or acts of incivility.e Z 7a.

Plaintiffs held their event unfettered by the Uni-
versity in the space and on the date they requested. 7a.
While the event was occurring, several complaints
were forwarded by e-mail to Ms. McMahon. She was
tied up in a training event at the time, but her ere-
sponse was to defend the Event: «This is free speech . . .
and if they are being respectful and trying to help learn
and create dialogue then | am not sure how to help
those who are uncomfortable.» Z 7a. She clarified, how-
ever, that because she was not at the scene, she could
not sprovide contexte or confirm that the Event was be-
ing conducted in the manner she had approved.Z 7a.
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The USC Office of Equal Opportunity Programs
(the *EOPZ) also received sthree written student com-
plaints from students about the Event, one of which
named Ross Abbott as an einvolved part[y].eZ 8a. Stu-
dents complained about the display of a swastika, use
of the word swetbackZ and other concerns related to the
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request. 9a. Abbott made a recording of the meeting
and provided Wells with a copy of the recording. 9a. A
transcript of the meeting is in the record. 9a.

At the outset of the meeting, Wells advised Abbott
about the preliminary nature  of the meeting, describ-
ing it as epre-complaint modeZ or epre-investigation
modeZ:

We are in pre-complaint mode where . . . be-
cause we donst have enough information right
now, weere trying to assess whether or not
what was presented to us by members of this
community actually rise to a level of some-
thing that would be a complaint or whether
wesere going to do an investigation or not. So,
again, we are in pre-investigation mode.

9a-10a. These characterizations were repeated
throughout the meeting.

Wells reiterated the point on several occa-
sions. Near the end of the meeting for in-
stance, he told Abbott: <lem going to
emphasize to you again, we are at the point in
our exploration to make sure [we] understand
what happened here and to decide if this is
something we respond to or not. The decision
to respond or not has not been made. Weere
just trying to understand. . . . The next step is
for us to determine whether we will open an
investigation or not.Z

10a.
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academic context.Z The Free Speech Event, which Pe-
titioners described as educational, falls within this ex-
ception. The Harassment and Sexual Harassment
sections of the policy address harassment directed at
specific students. That section only prohibits conduct
that is esufficiently severe, pervasive, or persistent so
as to interfere with or limit the ability of an individual

or group to participate in or  benefit from the programs,
services, and activities provided by the University.Z
This language is based on similar language in  Davis
Next Friend LaShonda D. v.
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example, Wells sent a letter only to Ross Abbott indi-
vidually and not to any other Petitioners. Petitioners
erroneously state otherwise. Pet. 2. Petitioners claim
they got «in trouble at USC simply for talking about
free speechZ Pet. 3 (emphasis in original). Petitioners
were never «in trouble,Z as both the district court, court
of appeals, and the facts confirmed. 16a-17a, 14a. Peti-
tioners claim Abbott was served a Notice of Charge.Z
That never happened, they are fully aware it never
happened, and it was not intended to happen. See, e.qg,
Pet. 2, 6, 8, 9, 32. A scriveneres error is not a constitu-
tional deprivation, especially when such error is cor-
rected at the first instance of awareness. “ The court of
appeals also recognized it did not happen. 9a. fn. 1.

4 One of Petitionerse core contentions is that USC subjected
them to edisciplinary proceedings,Z Pet. 23, but that contention is
based on the false factual premise that a sNotice of ChargeZ was
served on Abbott. Petitionerse reference to the service of a *Notice
of ChargeZ is made six times in the Petition (Pet. 2, 6, 8 (twice), 9
and 32). However, it is uncontroverted that while the letter to Ab-
bott referred to an attached Notice of Charge, no such document
was attached, and the use of a form letter that referred to a Notice
of Charge was a clerical error. The court of appeals concurred that
there was no Notice of Charge and that the term sNotice of
ChargeZ appears only in a USC policy that applies to» non-student
University personnel,Z 9a fn. 3. The court also found that Wells
eassured the students that notwithstanding the letteres reference
to a *Notice of Charge,* nobody had been charged with a violation
of STAF 6.24.Z 9a. Thus, Petitioner se claims are based on false as-
sertions about matters that di d not occur. Under these circum-
stances, it is not surprising that the Fourth Circuit took care to
note that «Our decision today is limited to the facts before us, and
the courthouse door remains open to the claims of students who
experience cognizable restrictions on their right to free expres-
sion.Z 44a.
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Petitioners misrepresent STAF 6.24 by taking out of
context certain phrases. STAF 6.24 in its entirety be-
gins at 85a. Petitioners in cluded an Equal Opportunity
Protection Policy 1.01 that does not pertain to this
matter, at 107a-128a, and misr epresented that the pol-
icy sfacilitates mediation that  provides for dismissal of
a complaint only if the accused agrees to cease the
cited behavior.Z Pet. 4. That policy, which applies to em-
ployee situations and is not th e policy at issue in this
case, allows but does not require mediation and does
not require that mediation result in ceased behavior.
111a. The court of appeals al so found that Policy 1.01
did not apply to this case. Moreover, any disagreement
with Policy 1.01 was not preserved for appeal. Petition-
ers also assert that Wellse letter provided that Abbott
emust participate in mediation.Z Pet. 6. However, the
letter Petitioners cite for this assertion does not state
that mediation is required ... it is merely offered as one
informal way to resolve disputes among students.
151a.

Proceedings Below

Petitioners filed a complaint on February 23, 2016,
alleging free speech violations against USC offi-
cials/administrators Harris Pastides, Dennis Pruitt,
Bobby Gist, and Carl R. Wells. Pastides is the Presi-
dent of USC, Pruitt is the Vice President for Student
Affairs, Gist is the Executive Assistant to the Presi-
dent for Equal Opportunity Programs, and Wells is the
Assistant Director of the Office of Equal Opportunity
Programs and Deputy Title IX Coordinator.
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Gist and Wells, the only two Defendants against
whom damage claims were pled, filed a Motion for
Summary Judgment on October 3, 2016 seeking,
among other things, dismissal based on qualified im-
munity. USC filed a Motion for Summary Judgment
(Remaining Issues) as to all remaining issues on Octo-
ber 25, 2016. Plaintiffs filed a Cross-Motion for Partial
Summary Judgment on December 9, 2016.
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the only policy remaining at issue on appeal in this
case is STAF 6.24.

The court of appeals affirmed the district court on
August 16, 2018 and unanimously denied rehearing en
banc on September 18, 2018. 1a, 83a. Judge Pamela
Harris, writing for the unanimo  us panel, held that Re-
spondents had not violated Petitionerse First Amend-
ment rights, that Wells and Gist were entitled to
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narrowly tailored to the relev ant state interest and so
survives strict scrutiny.Z 29a. As a result, the court con-
cluded, USC did not violate Petitionerse First Amend-
ment rights.

The court of appeals then reasoned that even if its
holdings above were not correct, Respondents were en-
titled to qualified immunity . Government officials are
protected under the doctrine of qualified immunity
when their conduct does not violate clearly established
statutory or constitutional rights of which a reasonable
person would have known. sUnless eexisting precedents en-
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clear notice that their response to student
complaints regarding the Free Speech Event
violated the First Amendment, and for that

reason alone they are entitled to qualified im-
munity.

3la.

The court of appeals held that Petitionerse lacked
standing to bring a facial challenge to STAF 6.24 be-
cause they could establish no ongoing or future injury.
33a. The court has erecognized two ways in which liti-
gants may establish the requisite ongoing injury when
seeking to enjoin government policies alleged to have
violated the First Amendment.Z 34a. Petitioners met
neither of them. Petitioners had to show either that (i)
sthey intend to engage in conduct at least arguably
protected by the First Amendment but also proscribed
by the policy they wish to challenge, and there is at
least a scredible threate that the policy will be enforced
against them when they do so,Z or (ii) that they smay
refrain from exposing themselves to sanctions under
the policy, instead making a esufficient showing of self-
censorshipe ... establishing, that is, a schilling effecte on
their free expression that is  eobjectively reasonable.sZ
34a-35a. In either event, +a credible threat of enforce-
ment is critical; without one, a putative plaintiff can
establish neither a realistic th reat of legal sanction . . .
nor an objectively good reason for refraining from
speaking and self-censoringe instead.Z 35a. The court
of appeals held that Petitioners could not establish a
credible threat of enforcement and that another meet-
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speech also would not meet the test. 38a, 42a. Accord-
ingly, Petitioners did not have standing to bring a fa-
cial challenge to STAF 6.24. °

Petitioners now petition for a Writ of Certiorari in
this Court. The Petition should be denied.

REASONS FOR DENYING THE PETITION

The Petition should be denied because the Fourth
Circuites decision does not involve the creation of any
new or novel proposition of law and likewise does not
create a conflict with any decision by another circuit.
Rather, the court of appeals faithfully applied this
Courtes recent precedents regarding the requirements
of standing, strict scruti ny analysis in First Amend-
ment cases, and well-established law regarding quali-
fied immunity.

Petitioners argue that «This Courtes review is es-
sential to restore uniformity among the circuits and to

® The court of appeals also noted *a mismatch between the
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ensure the First Amendmentes guarantees are not
erodedZ; however, Petitioners have been unable to show
that free speech was restrained in any way. ’ Nor do Pe-
titioners cite to a single case in this section of their pe-
tition in which the court of appealse opinion was
inconsistent with a decision of this Court or with an-
other court of appeals. Pet. 12. Petitioners string cite
cases they allege hold that soverly broad and unde-
fined regulation of speech in the university setting vi-
olated the First Amendment,Z but they make no effort
to analyze any of those cases or apply those cases to
the facts of this case. Pet. 12.

The court of appealse opinion here is not at odds
with those cases. Each case that examines speech in
the university context does so based on the facts and
circumstances of that case. In this case, the policy at
issue was drafted at the behe st of and approved by the
Department of Justice to address discrimination and
sexual harassment at USC. Because Petitionerse Event
resulted in complaints that discrimination and sexual
harassment occurred, USC undertook a limited review
of what occurred, in a single, short meeting with Ab-
bott, to assess whether to investigate possible civil
rights violations. As the court of appeals stated, eIt
bears repeating that the University here did not seek

” Petitioners argue that the Court should grant their petition
to address what Petiti oners assert is an assault upon free speech
on college campuses. Regardless of whether there is or has been
such an assault elsewhere, this is not the case the Court should
use as a vehicle to examine this assertion, because no assault on
free speech occurred here.



18

to advance its end of maintaining a campus environ-
ment free of illegal discrimination and harassment
through the kinds of broad steps that most commonly
lead to First Amendment litigation.Z 29a.

Simply put, if the Court desires to review a college
campus free speech case, this is not the one. As the
court of appeals cautioned, overlooking the differences
between this case and those like Doe v. University of
Michigan , 721 F. Supp. 852 (E.D. Mich. 1989), upon
which Petitioners erroneousl y rely, swould do a disser-
vice to the good-faith efforts of university officials to
mind the details, crafting harassment policies so that
they protect the «open ex change of ideas.s Z 39a.

Using this case as a proxy to sort out Petitionerse
national college free speech concerns has additional
problems. In this case, the courts below did not reach
the merits of STAF 6.24 because they did not need to
do so to resolve any of Petitionerse claims. 8 Addition-
ally, this case has standing issues, which the court of
appeals decided adversely to Petitioners and noted
that even if the specific standing issue decided against
Petitioners were resolved, another standing issue
waited in their path. 43a fn. 10.

8 Accordingly, any cases Petitioners cite throughout their Pe-
tition for the proposition that the court of appealse decision here
is in conflict with a case in another circuit based on the substan-
tive provisions of a speech poli cy, would be erroneously relied
upon because the court of appeals did not examine STAF 6.24 sub-
stantive provisions.
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I.  The court of appeals correctly dismissed Pe-
titionerse as-applied claim because Re-
spondent Wells conducted only a limited
and informal inquiry that did not violate
the First Amendment or any Federal right
that was clearly established.

The Court should deny the Petition because the
court of appeals decided the as-applied claim adverse
to Petitioners on three separate grounds: (i) there was
no First Amendment violation ; (ii) the means selected
by USC to address these First Amendment issues was
permissible because it was narrowly tailored to serve
a compelling state interest; and (iii) in any event, Re-
spondents were entitled to qualified immunity because
they were not on clear notice that their action would
violate a federal right. ° Under any of these approaches,
Petitionerse as-applied claim fails.

The court of appeals held that the facts and cir-
cumstances of this case pr esented novel questions for
which Petitioners presente d no precedent (and for
which the court also did not find any precedent). The
novelty of the case confirms that the state actors would
not have been on notice that they would violate the

® Petitioners state that It would be a dull university admin-
istrator indeed who would fail to  appreciate the constitutional
problems of enforcing broad or vague campus speech rules.Z Pet.
34. Both the district court and the court of appeals did not find
Respondents were on clear notice. Additionally, the Department
of Justice approved USCes policy only two years before the Event,
which legal experts of the Depar tment would not have done had
they thought it unconstitutional. Thus, it is reasonable for USC
administrators to believe STAF  6.24 is constitutional.
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First Amendment at the time of the alleged First
Amendment violation. Therefore, even if Petitioners
could prevail on Petitionerse Question Presented 3 and
prove that a federal right had been violated, they could
not prevail on Petitionerse Question Presented 4 be-
cause the Respondents were not on clear notice they
would violate any rights when they acted and were
therefore entitled to qualified immunity.  1°
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States Court of Appeals, or the highest court of the
state.Z 141 F.3d at 114. See also Doe ex rel. Johnsonv.
South Carolina Dept. of Social Services , 597 F.3d 163,
176-77 (4th Cir. 2010) (granting qualified immunity
where no precedent from the Supreme Court or the
Fourth Circuit clearly established existence of consti-
tutional right). Thus, the court of appeals could have
granted summary judgment either because no federal
right was violated or because such right was not
clearly established at the time.

When both the district court and the court of ap-
peals agree there was no First Amendment violation,
as occurred here, how can it be said that the state actor
lay persons were on notice or knew the law better than
federal judges?

II.  The court of appeal s correctly held that Pe-
titioners lacked standing to bring a facial
challenge to Policy STAF 6.24 because they
could not show that their past conduct or
proposed future conduct wa s likely to be af-
fected by that policy.

The Court should also deny the Writ because the
court of appeals correctly held that Petitioners lacked
standing to challenge STAF 6.24. Petitionerse facial
challenge rested on a claim that in response to civil
rights complaints, Abbott was asked to participate in
an informal discussion to ascertain what occurred. The
court noted that being heard early sgenerally is consid-
ered a feature of due process, not a bug.Z 28a. For
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Petitioners to have standing to challenge STAF 6.24 as
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814 (2011), another case in which persons who wanted
to engage in one kind of speech were held to have
no standing to challenge a regulation pertaining to
other kinds of speech. The co urt of appeals found as a
factual matter that Petitioners made no claim that
they intend to engage in any speech prohibited by
STAF 6.24. Petitioners misapply Susan B. Anthony
List v. Driehaus , 134 S. Ct. 2334 (2014), and wrongly
assert that the court of appe als decided this case con-
trary to that decision. In  Susan B. the Court granted
the plaintiffs standing because they had previously
run afoul of the law, it was enforced against them, and
they alleged they planned to engage in substantially
similar activity in the future. 134 S. Ct. at 2340. Peti-
tioners in this case, however, cannot show that they in-
tend to participate in any future action that would be
likely to subject them to a genuine threat of enforce-
ment of STAF 6.24. The court of appeals said as much,;
Susan B. eis not to the contrary. . .. We do not think
that Wellss single and decidedly non-adversarial meet-
ing with Abbott can be compared to the full adjudica-
tory process at issue in Susan B. Anthony List. Z27a.As
a result, the court of appeals correctly decided Petition-
ers had no standing to make a facial challenge to STAF
6.24 mindful of and consistent with this Courtes prece-
dent. !

11 Petitionerse reliance on
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The transcript of the meeting between Wells and
Abbott makes clear that Abbo t desperately wanted to
be a victim. 2 But as much as he demands redress to
elevate slights he perceives to his rights, he asks this
Court to ignore the rights of other people who felt dis-
criminated or harassed by the Event by arguing that
the University was not allowed to even ask him what
happened. This case involved the complaining stu-
dentse claims to civil rights violations, which USC is
required to consider and protect within the University
setting. Despite Petitionerse efforts to paint this entire
situation as one involving a university overreacting to
the concerns of a few hypersensitive students, the un-
disputed facts show that just the opposite occurred.
The Free Speech Event was given USCes blessing right
from the outset. If Petitioners were to have standing in
this case, it is hard to imagine where the new line for
future cases involving standing would be drawn.

12 Wells limited his inquiry to one person, in a limited ap-
proach to ascertaining what occurred at the approved Event. To
the extent any other person or organization claims their speech
was echilledZ as a result of Wellse letter, that could only have oc-
curred because Abbott involved them and misrepresented to them
that a Notice of Charge had been filed. Abbott could have, and
arguably should have, asked about the referenced Notice of
Charge that was not included in the letter before involving other
students about a non-issue. This entire situation bears the ear-
marks of a calculated effort to create a First Amendment viola-
tion. It failed, but the Petitioners filed this lawsuit anyway.
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Considering all the limitations and exclusions to-
gether, they add up to at least three limitations on the
policy. To violate STAF 6.24, speech or conduct must:

€

Go beyond studentse rights to the legiti-
mate freedom of expr ession, speech, and
association, that is, exceed the exercise of
those rights protected under the First
Amendment of the U.S. Constitution.

Not be related to di scussions for academic
purposes appropriate to the academic
context.

Seriously interfere with a studentes or
student groupes ability to participate in or
benefit from the programs and services
provided by the University.

The legal test applied to regulations such as STAF
6.24 is that if they are deemed to be content-based, the
government is required sto prove that the restriction
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scrutiny. Certainly, preventing discrimination
in the workplace,and in the schools,nCccbn
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cases in which the terms are to be found are ones in
which the courts themselves use the terms without fur-
ther definition. In  R.A.V. v. City of St. Paul, Minn. , 505
U.S. 377, 391 (1992), the Supreme Court noted that
s[d]isplays containing some words ... odious racial epi-
thets, for example ... would be prohibited to proponents
of all views,Z 505 U.S. at 391, and therefore did not con-
stitute a restriction of speech on disfavored topics. See,
e.g, Fallon v. Fallon , 111 N.J. Eq. 512, 526, 162 A. 406,
412 (1932) (plaintiff heard her husband describing her
parents *by the same objectionable epithets as he had
previously employed on similar occasionsZ); In re Ad-
dleman, 151 Wash. 2d 769, 92 P.3d 221 (2004) (prisoner
convicted of first degree statutory rape was not reha-
bilitated when, among other things, he maintained a
slang dictionary of sexual terms reflecting degrading
and demeaning descriptions of women).

A reading of the other sp ecific terms of STAF 6.24
in their context indicates that those terms also are nar-
rowly defined. Plaintiffs mention, although they do not
discuss, the policyes references to sunwelcomeZ or «in-
appropriateZ speech. Pet. 4. However, the term sunwel-
comeZ appears only in the part of STAF 6.24 which
addresses severe or pervasive sexual harassment. The
specific context is as shown below:

Sexual harassment is a specific type of dis-
crimination which is defined as unwelcome

in those cases contained any exception for academic discussions,
such as that contained in STAF 6.24. Nor were those policies
drafted at the behest of and approved by the Department of Jus-
tice.
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CONCLUSION

For the foregoing reasons, Respondents respect-
fully submit the petition for writ of certiorari should be
denied.
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